MICHAEL D. SCHRUNK, District Attorney for Multnomah County

600 County Courthouse e Portland, Oregon 97204 e 503 988-3162 ¢ FAX 503 988-3643
www.mcda.us

August 30, 2012
Sara Hottman
The Oregonian
1320 SW Broadway
Portland, Oregon 97201

David J Ross

City Attorney

104 SE Kibling Avenue
Troutdale, Oregon 97060

Re: Petition of Sarah Hottman on behalf of The Oregonian to disclose copies of the
contents of the investigation by the City of Troutdale regarding the accessory
structure Mayor Jim Kight built on his property.

Dear Ms Hottman and Mr. Ross:

BACKGROUND

On this public record petition, ORS 192.410 et. seq., the petitioner requests the District
Attorney of Multnomah County to order that:

The City of Troutdale and its employees or agents produce a copy or copies of the
contents of the city’s investigation into an accessory structure Mayor Jim Kight
built on his property.

Petitioner asked to inspect these records on August 9, 2012, and the request was partially
denied on August 14, 2012 by the Troutdale City Recorder. The City of Troutdale did disclose a
summary of the final report as well as an excerpt of the investigation report. According to
petitioner, the city relied on ORS 192.502(9) (Public records or information the disclosure of
which is prohibited or restricted or otherwise made confidential or privileged under Oregon law)
and ORS 192.423 (Condensation of public record subject to disclosure) as the two exemptions
justifying denial.

To investigate the allegations of wrongdoing the City of Troutdale hired an attorney who
retained an investigator to conduct an investigation. Both parties agree that the requirements of
ORS 192.502(9) (b) have been met as a qualified exception to the attorney client privilege that
would otherwise prevent disclosure. The investigation was not compiled in preparation for
litigation, arbitration or an administrative proceeding and was on behalf of the City of Troutdale
in response to information of possible wrongdoing relating to Mayor Kight’s permitting. The



parties disagree on the scope of review by the District Attorney under ORS 192.423. The
Oregonian argues that the review applies to privileged information while the City’s position is
that the comparison of the final report and condensation should be limited to purely factual
matters.

DISCUSSION

In support of its position, The Oregonian points out as authority the District Attorney’s
previous public records order from November 1, 2005 (Petition of Ryan Frank for The
Oregonian to disclose certain records of the PDC). In that petition The Oregonian asked the
District Attorney to order the Portland Development Commission to release certain investigative
records created by Barran Liebman LLP and/or attorney Brad Tellam.

According to the Ryan Frank petition, the PDC had hired Tellam to investigate
allegations of misconduct. The PDC asserted attorney/client privilege for the Tellam
investigation and declined to release it to The Oregonian. Our office concluded that Tellam was
hired as both an attorney and an investigator and ordered partial disclosure because some of the
information in the investigative report was not subject to attorney-client privilege at all.

Our office agrees with The Oregonian that nearly the same set of facts arise here,
however, the public record law has changed relating to the attorney/client privilege exemption.
Essentially, our 2005 decision was superseded in 2007 when the Oregon legislature enacted ORS
192.502(9)(b) and ORS 192.423 partly in response to the decision in Klamath School District v.
Teamy, 207 Or App 250 (2006). Under Klamath, public agencies or officials could essentially
circumvent the public records laws by hiring an attorney to conduct the investigation and claim
blanket attorney client privilege for the entire investigation. Before the enactment of ORS
192.502(9)¢b) and ORS 192.423, the City of Troutdale would not have been required to disclose
any of the investigatory materials as they could claim attorney/client privilege.

ORS 192.423 provides that when a public record is subject to disclosure under ORS
192.502(9)(b), the public body may elect instead to “prepare and release a condensation from the
record of the significant facts.” Our office disagrees with the petitioner’s argument that ORS
192.423 allows us to review any privileged information described in ORS 192.502(9)(b). For
example, in this petition the last ten pages of the 42 page investigative final report titled
“Conclusion” is exempt from District Attorney review because it contains largely non-factual
information regarding the opinions and conclusions of the investigator.

We agree with The Oregonian that in this case significant questions are raised about the
conduct of both Mayor Kight and numerous city employees and officials and that the citizens of
Troutdale have a significant interest in any faulty practices within city government. However, in
enacting ORS 192.423, the legislature has severely limited the scope of our office’s review of the
materials submitted. Our comparison is limited to only the significant facts contained in records
to which access was denied and the condensation of those reports. Therefore, we conclude that
under current public records law, the City of Troutdale has complied with its obligations under
ORS 192.423 by disclosing a 11 page “Summary Report - Excerpt Of Investigation Report” as
well as a seven page “Summary of Investigation” report.



ORDER

Accordingly, it is ordered that the petition of Sarah Hottman on behalf of The Oregonian
to disclose copies of the contents of the investigation by the City of Troutdale regarding the
accessory structure Major Jim Kight built on his property is hereby denied.

Very truly yours,
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MICHAEL D. SCHRUNK

District Attorney
Multnomah County
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