MICHAEL D. SCHRUNK, District Attorney for Multnomah County
600 County Courthouse e Portland, Oregon 97204  (503) 988-3162 ¢ FAX (503) 988-3643

March 28, 2012

Stephen Beaven

Reporter

The Oregonian

1320 S.E. Broadway
Portland, OR 97201-3499

Michelle A. Bellia

Senior Attorney

Metro

600 NE Grand Ave.
Portland, OR 97232-2736

Re: Petition of Stephen Beaven for The Oregonian received March 15, 2012, to
disclose certain records of Metro.

Dear Mr. Beaven and Ms. Bellia;

BACKGROUND

On this public records petition, ORS 192.410 et. seq., petitioner Stephen Beaven requests
the District Attorney to order Metro and its employees to produce the following records:

Records related to the termination of Susie Bousha.

Petitioner requested the records in a February 24, 2012 letter to Jim Middaugh, Metro
Communications Director. The request was denied in a March 9, 2012 email from Michelle Bellia,
a Senior Attorney at Metro. Ms. Bellia claimed exemption from disclosure under ORS 192.501(12),
Personnel Discipline Actions. -

The petition concentrates on two issues that arose during the tenure of Ms. Bousha as
manager overseeing 14 Metro pioneer cemeteries. In 2007, Metro hired a consultant, Moss Adams
LLC, to conduct an audit of the cemetery program. According to petitioner, plots that had been
purchased prior to 2007 had been resold that year to unrelated third parties. Petitioner then noted
that Ms. Bousha was transferred to another position so that an internal investigation could be
conducted. “Ultimately, Metro acknowledged that 640 gravesites, already bought and reserved,
were mistakenly resold to others.”
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The second issue involves a January 2011 police response to reports of human remains at a
Fairview site. In May of 2011, a second set of remains was discovered. According to petitioner,
during the six month Fairview police investigation, “Bousha told a detective that human remains
were excavated 20 to 50 times from 2001 to the end of 2007.” Petitioner recited a statement from
the Multnomah County District Attorney’s Office: “The practice of moving earth containing
skeletal remains during the course of digging new graves is widespread in Metro cemeteries.”

Ms. Bellia responded to the petition in a March 20, 2012 confidential response to this office
and in a separate letter to petitioner. She pointed out that Ms. Bousha no longer had cemetery-
related supervisory duties as of March 2008. She left Metro employment in September 2008. Ms.
Bellia characterized Ms. Bousha’s position with Metro as a “low to mid level supervisor.”

Significantly, Ms. Bellia asserted that exhaustive investigation efforts revealed no link
between the resale of internment rights to the Fairview discovery. She argued that “[d]isclosure of
the records serves only to embarrass Metro employees and to undermine employee interest in
confidentially.” Ms. Bellia submitted for our inspection four sets of documents together with the
February 2008 Moss Adams Report on Findings and Recommendations.

DISCUSSION

ORS 192.501(12) exempts: “A personnel discipline action, or materials or documents
supporting that action[.]” This exemption only applies, however, when discipline has been
imposed. This is a conditional exemption that may be overcome if it is shown that "...the public
interest requires disclosure in the particular instance [.]"

The appellate courts have spoken with respect to cases involving sustained discipline
complaints. “The policy intended by the legislature, which we enforce, protects the public
employee from ridicule for having been disciplined but does not shield the government from
public efforts to obtain knowledge about its processes.” City of Portland v. Rice, 308 Or 118,
124, n 5 (1989). (PPB Internal Affairs investigation ordered disclosed over claim of personnel
discipline exemption). Accord, Oregonian Publishing Company v. Portland School District No
1J, 144 Or App 180 (1996) (Public interest required disclosure of discipline investigation and
sanction of school employees for misuse and theft of school property).

The Attorney General's Public Records Manual, 2008, page 44, provides some guidance
in the application of the traditional Personnel Discipline Action exemption:

Consistent with this policy, there are situations when the public interest in
disclosure outweighs the public interest in confidentiality, despite the imposition of a
disciplinary sanction. For example, the public interest typically favors disclosure
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if the conduct potentially constitutes a criminal offense or if the records relate to
alleged misuse and theft of public property by public employees. Other factors to
consider in weighing the public interest in disclosure against the employee's interest
in confidentiality include the employee's position, the basis for the disciplinary
action, and the extent to which the information has already been made public.

The general rule in Oregon with respect to public records favors disclosure. Portland v.
Anderson, 163 Or App 550, 552 (1999). In Anderson, the court considered allegations including
“conducting private business on police time, improper use of police telephones, improper use of a
police office, and off-duty use of an escort service.” The court declined to “shield from disclosure
the materials pertaining to the off-duty allegations, because the conduct involved was ‘non-
criminal’....Garvey is a high ranking police officer. The public has a legitimate interest in
confirming his integrity and his ability to enforce the law evenhandedly.” Anderson, supra at 554.

With respect to sustained discipline, this office continues to be guided by the principles
enunciated in our Public Records Order, February 6, 1997, Foster, involving the disciplinary

records of Gresham police Sergeant James Kalbasky.

s

FOSTER CRITERIA

Serious misconduct by a government employee should be disclosed in the public
interest; relatively minor misconduct need not be disclosed if the public interest
would not be significantly promoted by doing so.

Generally, termination from employment or other discipline for cause is serious
misconduct if it is based upon corruption in the discharge of the public's business
(including theft of the public's property), abuse of official power by employing such
power for a purpose not related to any lawful government objective or by use of
illegal or impermissible means in the pursuit of a governmental objective
misconduct which impairs or imperils the mission of the government agency, or
criminal behavior (particularly when job-related) which constitutes proper ground
for discharge from employment or other discipline.

Discipline for acts or faults of government employees falling short of the preceding
kinds of serious misconduct may also be determined to require disclosure if the
cumulation of repeated disciplinary violations fairly raises the issue whether
continued employment of the particular employee in itself constitutes an imprudent

or improper management decision not to impose more severe sanctions or
termination of employment. '



Page 4
March 28, 2012
Re: Petition of Stephen Beaven

4. Discipline cases that evidence systematic misconduct, i.e., misconduct affecting
multiple employees and involving similar improper acts or omissions may require
disclosure even when the acts or faults in question do not individually rise to the
level of the serious misconduct described in points 1 and 2, where the overall pattern
of disciplinary violations indicates there may be a concentrated personnel problem in
a particular agency or part of any agency, or sheds light on the effectiveness of
management's efforts to properly control the behavior in question.

5. Other cases of disciplinary records may merit disclosure in the public interest even
though the conduct of the disciplined employee is not serious misconduct as
previously described, where circumstances raise an issue of unduly harsh (or unduly
lenient), arbitrary, irrational administration of discipline by management and thus
illuminate management's conduct of the public business.

6. Finally, public employees should not be subjected to public disclosure of
disciplinary violations not of the kind specified in the preceding guiding principles,
when such disclosure would merely subject the employee to added humiliation and
would not significantly promote the public's understanding of the manner in which
the programs and services of government are being carried out. Part of the purpose
of employee discipline is to encourage the employee's morale while correcting
undesirable conduct, which goal is not promoted, as we think, by a process of
indiscriminate public pillory -- and which consideration presumably was part of the
Legislative Assembly's motivation for the enactment of the "discipline action"
exemption in the first place.

A review of the several sets of documents provided by Metro supports the position of Ms.
Bellia. In 2007, Susie Bousha was supervisor of both the cemetery program and two Metro parks.
In March 2008, Ms. Bousha was relieved of her cemetery duties. An investigation, supported in
relevant part by an audit report issued by Moss Adams, resulted in the imposition of discipline.
Petitioner has been provided with the Adams report, according to Ms. Bellia. Petitioner has not
specifically asked for the materials in this disciplinary record. In any case, it does not fall within the
Foster criteria for disclosure.

There is reference to prior discipline in the materials leading to the termination of Ms.
Bousha later in 2008 including the cemetery program problems in 2007. The disciplinary
proceedings are otherwise unrelated to Ms. Bousha’s conduct while the supervisor of the Metro
cemeteries. The substance of the allegations of misconduct leading to Ms. Bousha’s termination,
although serious, does not fall within the Foster criteria for disclosure. There is simply no public
interest in exposing the investigation to scrutiny.
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ORDER
Accordingly, it is ordered that the petition of Stephen Beaven to disclose certain records of

Metro is denied.

Very truly yours,

ICIIVRY

MICHAEL D. SCHRUNK
District Attorney
Multnomah County
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