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s

Dear Ms. Bernstein and Ms. Harper:

BACKGROUND

On this public records petition, ORS 192.410 et. seq., petitioner Maxine Bernstein
requests the District Attorney to order the City of Portland and its employees to produce the
following records:

1. The termination letter signed by the police chief and presented to Sgt.
Scott Westerman.

2. The findings of the Performance Review Board, which reviewed the
internal affairs investigation into Westerman’s actions and recommended
discipline to the chief.

3. The internal affairs investigative reports.

Petitioner made a September 9, 2011 email request for the Scott Westerman disciplinary
records to Christopher Paille, Professional Standards Unit of the Portland Police Bureau. Mr.
Paille denied the request and claimed exemptions under ORS 192.501(12), disciplinary action,
ORS 181.854(3), personnel investigation not resulting in discipline, ORS 192.502(4), confidential
submissions, ORS 192.502(1), internal advisory communications, and ORS 192.502(2),
information of a personal nature.
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In her petition, Ms. Bernstein pointed out that the readers of The Oregonian “have a
serious and legitimate interest in the performance of their police officers.” Petitioner argued
that the conditional nature of the discipline action exemption weighed in favor of disclosure.
“The employee was a sergeant in a position of public trust, a patrol supervisor who also spent
time as president of the rank-and-file Portland Police Association.” Petitioner noted that the
discipline action resulted from “off-duty conduct while Westerman was union president, and
resulted in encounters on the road with a Southwest Portland couple on two separate
occasions.”

Petitioner argued that “ reams of information have already been made public, reducing
any confidentiality interest.” We reviewed several articles written by petitioner and agree that
many facts are already in the public realm. However, the City has advised this office that they
have been very circumspect in discussing the internal affairs investigation, consistent with Article
20.3 of the labor agreement with the PPA.

Deputy City Attorney Stephanie Harper responded to the petition in a September 19, 2011
confidential submission. The City provided three separate reports, several memoranda, individual
documents, the Police Review Board recommendation, and the Chief” s letter of termination.

Ms. Harper argued that the public interest weighed against disclosure and pointed out that
the conduct at issue did not involve how Scott Westerman carried out his duties as a police
sergeant on behalf of the Portland Police Bureau. She noted that the Police Union is a separately
established legal entity, not a public body, and is not itself governed by the Oregon Public
Records Law. Ms. Harper cited seven separate exemptions including the ones relied upon by Mr.
Paille. Two of the exemptions merit serious consideration and will be dealt with below. The
other claimed exemptions will only briefly be mentioned.

DISCUSSION
I. Personnel Discipline Exemption

ORS 192.501(12) exempts: “A personnel discipline action, or materials or documents
supporting that action[.]” This exemption only applies, however, when discipline has been
imposed. This is a conditional exemption that may be overcome if it is shown that "...the
public interest requires disclosure in the particular instance [.]"

The appellate courts have spoken with respect to cases involving sustained discipline
complaints. "The policy intended by the legislature, which we enforce, protects the public
employee from ridicule for having been disciplined but does not shield the government from
public efforts to obtain knowledge about its processes." City of Portland v. Rice, 308 Or 118,
124, n 5 (1989). (PPB Internal Affairs investigation ordered disclosed over claim of personnel
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discipline exemption). Accord, Oregonian Publishing Company v. Portland School District No
1J, 144 Or App 180 (1996) (Public interest required disclosure of discipline investigation and
sanction of school employees for misuse and theft of school property).

The Attorney General's Public Records Manual, 2008, page 44, provides some
guidance in the application of the traditional Personnel Discipline Action exemption:

Consistent with this policy, there are situations when the public interest in
disclosure outweighs the public interest in confidentiality, despite the imposition of
a disciplinary sanction. For example, the public interest typically favors disclosure
if the conduct potentially constitutes a criminal offense or if the records relate to
alleged misuse and theft of public property by public employees. Other factors to
consider in weighing the public interest in disclosure against the employee's
interest in confidentiality include the employee's position, the basis for the
disciplinary action, and the extent to which the information has already been made
public.

The general rule in Oregon with respect to public records favors disclosure. Portland v.
Anderson, 163 Or App 550, 552 (1999). In Anderson, the court considered allegations including
“ conducting private business on police time, improper use of police telephones, improper use of
a police office, and off-duty use of an escort service.” The court declined to “ shield from
disclosure the materials pertaining to the off-duty allegations, because the conduct involved was
‘non-criminal’ ....Garvey is a high ranking police officer. The public has a legitimate interest in
confirming his integrity and his ability to enforce the law evenhandedly.” Anderson, supra at
554.

In the public records order leading to the Anderson decision, this office came to the
following conclusion: “ This matter has been one of great community concern both because of the
allegation of misconduct against Captain Garvey and his allegations against the City. Full
disclosure can only prompt a more intelligent and informed public debate on the issues involved.
Additionally, privacy concerns would seem to have been obviated by the public disclosure and
debate that has already taken place.”

With respect to sustained discipline, this office continues to be guided by the principles
enunciated in our Public Records Order, February 6, 1997, Foster, involving the disciplinary
records of Gresham police Sergeant James Kalbasky:

1. Serious misconduct by a government employee should be disclosed in the public
interest; relatively minor misconduct need not be disclosed if the public interest
would not be significantly promoted by doing so.
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2. Generally, termination from employment or other discipline for cause is serious
misconduct if it 18 based upon corruption in the discharge of the public's business
(including theft of the public's property), abuse of official power by employing
such power for a purpose not related to any lawful government objective or by use
of illegal or impermissible means in the pursuit of a governmental objective
misconduct which impairs or imperils the mission of the government agency, or
criminal behavior (particularly when job-related) which constitutes proper ground
for discharge from employment or other discipline.

According to a September 9, 2011 Oregonian article, Sgt. Westerman was fired “ for
unprofessional and inappropriate conduct stemming from two road-rage encounters, for being
evasive and untruthful about the events and failing to display proper license plates on his car.”
Sgt. Westerman has been quoted in The Oregonian as admitting that his conduct was unacceptable
and inappropriate. We have reviewed the recommendation of the Police Review Board and the
termination letter from Chief Michael Reese. Suffice it to say, Mr. Westerman® s evaluation of
his conduct is an understatement. It is clearly serious misconduct subject to disclosure under the
Anderson analysis.

The public interest favors disclosure here. The Union President of the rank-and-file
members of the Police Bureau is in a position of great power, arguably second only to the Chief
himself. He is not, however, under the supervision of the command structure in the Bureau. He
alone 1s responsible for monitoring and controlling his behavior. He remains a public servant; a
sworn police officer armed with a badge and a gun. The exemption cannot be sustained.

IL. Personal Privacy Exemption

ORS 192.502(2) conditionally exempts:

Information of a personal nature such as but not limited to
that kept in a personal, medical or similar file, if the public
disclosure thereof would constitute an unreasonable invasion of
privacy, unless the public interest by clear and convincing
evidence requires disclosure in the particular instance. The party
seeking disclosure shall have the burden of showing that public
disclosure would not constitute an unreasonable invasion of
privacy.

“The purpose of this exemption is not to prevent disclosure of personal information, as
such, but rather to protect privacy from unreasonable invasion.” Jordan v. MVD, 308 Or 433,
441 (1989). Only personal information that would constitute an unreasonable invasion of
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privacy if publicly disclosed is protected under this exemption. In Jordan, 308 Or at 442, the
Supreme Court noted that the trial court found that the affidavit filed in the trial court

...sufficiently established that disclosure to the requester would
more likely than not unreasonably invade her privacy because
providing the information would allow Jordan to harry her
incessantly to the extent than an ordinary reasonable person
would deem highly offensive.

The Attorney General has taken the position that “[g[enerally, disclosure of a name
itself would not constitute an unreasonable invasion of privacy.” Attorney General’s Public
Records Manual, 2008, p. 68. However, the identities of candidates for university president
were not disclosed in a 1988 Letter of Advice. “[A] person’s name may be exempt in certain
contexts, due to a person’s desire for confidentiality to avoid stigmatizing or other undesired
effect.” Attorney General’s Public Records Man ual, 2008, E-6.

We have carefully reviewed the numerous requests for redactions presented by Mr. Paille
and Ms. Harper. It is not an unreasonable invasion of privacy here to disclose the names of
witnesses, their general ages, work numbers, and work addresses. However, limited redaction is
appropriate in four reports:

1. May 11, 2010 Incident Overview by Michael Barkley. Page 1, second paragraph:
the names of Sgt. Westerman’ s minor sons.

2, May 20, 2010 Report of Michael Barkley. Page 4, last paragraph of Allegation #2
and #3: the names of Sgt. Westerman’ s minor sons. Page 95, second paragraph
and page 97, lines 39-40: an irrelevant and unfounded misconduct allegation.

3. July 27, 2010 Update. Page 1: the date of birth, home address line, and cell
phone number of Virginia Thompson, one of the complainants. Page 13: the
phone numbers labeled (C) and (DC) of Washington County Sheriff Sgt. Errol
McCrea.

4, February 10, 2011 Report of Cordes Towle. Page 1: the non-work number of the
first person contacted, the cell phone number of the third person contacted, and the
home phone number of the sixth person contacted.

III.  Other Claimed Exemptions

The public interest considerations under the conditional exemption of ORS 192.502(1),
Internal Advisory Communications, are the same as for Personnel Discipline. The City seeks
exemption for the frank opinions of the command structure to the chief of Police. The Police
Review Board Findings and Recommendations constitute a vital link between the internal affairs
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investigation and the Chief” s decision to terminate Sgt. Westerman. The document must be
disclosed in its entirety.

ORS 181.854(3), the exemption for unproven discipline, applies to the misconduct
allegation noted above in the May 20, 2010 report of Michael Barkley. However, it is not in the
public interest to withhold the unfounded allegation of investigator bias contained in the February
3, 2011 report of Sgt. Craig Morgan.

The City has not identified any persons listed in the various reports that qualify under the
Confidential Submissions exemption of ORS 192.502(4).

The City has claimed exemption under the catch-all provision of ORS 192.502(9) for two
sets of materials. Ms. Harper stated in her letter that DMV records and materials are protected
from disclosure under the guidelines for the LEDS criminal information system. Mr. Paille
identified no actual DMV or LEDS records in the investigative reports themselves. Any
information that may have been discovered or derived from access to LEDS or DMV records,
such as names, addresses, or phone numbers, are not exempt under the catch-all language of
ORS192.502(9).

Finally, the City cites Article 20(3) of the labor agreement which requires the City to
discipline an officer “ in a manner that is least likely to embarrass the officer before other officers
or the public.” The City has shown remarkable restraint in the release of information about the
disciplinary investigation. There is no indication it is in violation of the labor agreement. In any
case, the labor agreement does not qualify as an exemption under ORS 192.502(9).

ORDER

Accordingly, it is ordered that the City of Portland promptly disclose the records
sought in the above petition, subject to the redactions noted on page 5. Disclosure of the
documents ordered is subject to payment of the City of Portland’s fee, if any, not exceeding
the actual cost in making the information available, consistent with ORS 192.440.

Very truly yours,

1\.0/3\&@%\~

MICHAEL D. SCHRUNK
District Attorney
Multnomah County
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NOTICE TO PUBLIC AGENCY

Pursuant to ORS 192.450(2), 192.460 and 192.490(3) your agency may become liable
to pay petitioner’s attorney fees in any court action arising from this public records petition
(regardless whether petitioner prevails on the merits of disclosure in court) if you do not
comply with this order and also fail to issue within 7 days formal notice of your intent to
initiate court action to contest this order, or fail to file such a court action within 7 additional
days thereafter.
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