MICHAEL D. SCHRUNK, District Attorney for Multnomah County
600 County Courthouse e Portland, Oregon 97204 o (503) 248-3162 » FAX (503) 248-3643

September 1, 2011

Brad Schmidt

Reporter

The Oregonian

1320 S.E. Broadway
Portland, OR 97201-3499

Lory J. Kraut

Deputy City Attorney
Office of City Attorney
City Hall, Suite 430
1221 S.W. 4th Avenue
Portland, OR 97204

Re:  Petition of Brad Schmidt for The Oregonian received August 22, 2011, to
disclose certain records of the City of Portland.

Dear Mr. Schmidt and Ms. Kraut:
BACKGROUND

On this public records petition, ORS 192.410 et. seq., petitioner Brad Schmidt requests
the District Attorney to. order the City of Portland and its employees to produce the following
records:

1. All investigatory reports and materials compiled by or for
the City of Portland regarding Ellis McCoy.

Any sexual harassment complaints filed by Malu Sua.

3. All disciplinary-related documentation for Ellis McCoy,
including investigatory material.

A list of disciplinary-related leave.

Audio records and transcripts of any interviews of Carla
Hale from any investigation of sexual harassment or other
improprieties by Ellis McCoy.

6. All complaints regarding Ellis McCoy.
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Petitioner (as well as fellow reporters Nick Budnick and Maxine Bernstein) made
numerous requests for documents concerning Ellis McCoy, Parking Operations Manager for the
Portland Bureau of Transportation. These requests, some of which were satisfied by the City,
were made between August 10 and August 18, 2001 and were directed to various representatives
of the City.

On August 18, 2011, Kim Sneath, Office Administrator at the City Attorney’ s Office,
emailed Mr. Budnick and petitioner that the “ requested documents related to discipline and/or
investigatory materials related to discipline” were “ conditionally exempt from disclosure pursuant
to ORS 192.501(12).” On August 19, 2011, petitioner submitted his petition and noted that the
City “ did not address its rationale or discuss its weighing of public interest in denying the release
of documents.” )

The petition states that Mr. McCoy “is now at the center of a federal corruption
investigation into his involvement with a parking-meter vendor, and the allegations and
disciplinary materials are linked to his involvement with parking meter contracts.” According to
petitioner, Mr. McCoy “ submitted documentation to the Port]and.City Council recommending an
increase to the contract with Cale [Parking Systems USA Inc.] from about $4.4 million to $20
million. In doing so, McCoy cited a poorly done analysis as the justification for the increase..”
Petitioner noted that the *analysis was used to avoid a public procurement process where
companies would compete for the city” s business.”

Petitioner argued that the disciplinary records involve either serious misconduct or “ raise
issues of unduly harsh or lenient punishment, discriminatory administration of discipline, and may
be illustrative of management’ s conduct of the public business.” Petitioner expressed concern
that despite “ widespread allegations against McCoy, investigations by city officials, and apparent
discipline, McCoy remained in a position of power and influence.”

Deputy City Attorney Lory Kraut responded to the petition in a confidential August 26,
2011 letter to this office. Ms. Kraut provided for our review a large box of materials consistent
with the various public records requests. The response outlined the dates of prior investigations,
the time period of the allegations, the nature of the allegations, the similarity (or dissimilarity)
between the investigations, the level of discipline imposed and whether the discipline fit within
this office’ s published criteria for disclosure.

Ms. Kraut noted that the City had not previously disclosed Mr. McCoy’ s discipline.
None of the discipline involved criminal behavior or is related to the current criminal
investigation. She contended that in more than one case, disclosure would not have been
appropriate at the time discipline was imposed. “ The purpose of the exemption for discipline
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records Is to permit a public employee to correct an employee’ s conduct without subjecting the
employee to additional public humiliation.” Ms. Kraut concluded that the public interest in
disclosure did not outweigh the public interest in keeping discipline records confidential.
Disclosure in this particular case “ would not significantly promote the public’ s understanding of
the manner in which government programs and services are provided.”

ORS 192.501(12) exempts: “A personnel discipline action, or materials or documents
supporting that action[.]” This exemption only applies, however, when discipline has been
imposed. This is a conditional exemption that may be overcome if it is shown that " the
public interest requires disclosure in the particular instance [.]"

The appellate courts have spoken with respect to cases involving sustained discipline
complaints. "The policy intended by the legislature, which we enforce, protects the public
employee from ridicule for having been disciplined but does not shield the government from
public efforts to obtain knowledge about its processes. " City of Portland v. Rice, 308 Or 118,
124, n 5 (1989). (PPB Internal Affairs investigation ordered disclosed over claim of personne]
discipline exemption). Accord, Oregonian Publishing Company v. Portland School District No
1J, 144 Or App 180 (1996) (Public interest required disclosure of discipline investigation and
sanction of school employees for misuse and theft of school property).

The Attorney General's Public Records Manual, 2008, page 44, provides some
guidance in the application of the traditional Personnel Discipline Action exemption:

Consistent with this policy, there are situations when the public interest in
disclosure outweighs the public interest in confidentiality, despite the imposition of
a disciplinary sanction. For example, the public interest typically favors disclosure
if the conduct potentially constitutes a criminal offense or if the records relate to
alleged misuse and theft of public property by public employees. Other factors to
consider in weighing the public interest in disclosure against the employee's
mterest in confidentiality include the employee's position, the basis for the
disciplinary action, and the extent to which the information has already been made

_ public.

The general rule in Oregon with respect to public records favors disclosure. Portland v.
Anderson, 163 Or App 550, 552 (1999). In Anderson, the court considered allegations including
* conducting private business on police time, improper use of police telephones, improper use of
a police office, and off-duty use of an escort service.” The court declined to “ shield from
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disclosure the materials pertaining to the off-duty allegations, because the conduct involved was
‘non-criminal’ ....Garvey is a high ranking police officer. The public has a legitimate interest in
confirming his integrity and his ability to enforce the law evenhandedly.” Anderson, supra at
554.

With respect to sustained discipline, this office continues to be guided by the principles
enunciated in our Public Records Order, February 6, 1997, Foster, involving the disciplinary
records of Gresham police Sergeant James Kalbasky.

FOSTER CRITERIA

1. Serious misconduct by a government employee should be disclosed in the public
interest; relatively minor misconduct need not be disclosed if the public interest
would not be significantly promoted by doing so.

2. Generally, termination from employment or other discipline for cause is serious
misconduct if it is based upon corruption in the discharge of the public's business
(including theft of the public's property), abuse of official power by employing
such power for a purpose not related to any lawful government objective or by use
of illegal or impermissible means in the pursuit of a governmental objective
misconduct which impairs or imperils the mission of the government agency, or
criminal behavior (particularly when job-related) which constitutes proper ground
for discharge from employment or other discipline.

3. Discipline for acts or faults of government employees falling short of the preceding
kinds of serious misconduct may also be determined to require disclosure if the
cumulation of repeated disciplinary violations fairly raises the issue whether
continued employment of the particular employee in itself constitutes an imprudent
or improper management decision not to impose more severe sanctions or
termination of employment. |

4. Discipline cases that evidence systematic misconduct, i.e., misconduct affecting
multiple employees and involving similar improper acts or omissions may require
disclosure even when the acts or faults in question do not individually rise to the
level of the serious misconduct described in points 1 and 2, where the overall
pattern of disciplinary violations indicates there may be a concentrated personnel
problem in a particular agency or part of any agency, or sheds light on the
effectiveness of management's efforts to properly control the behavior in question.

5. Other cases of disciplinary records may merit disclosure in the public interest even
though the conduct of the disciplined employee is not serious misconduct as
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previously described, where circumstances raise an issue of unduly harsh (or
unduly lenient), arbitrary, irrational administration of discipline by management
and thus illuminate management's conduct of the public business.

6. Finally, public employees should not be subjected to public disclosure of
disciplinary violations not of the kind specified in the preceding guiding principles,
when such disclosure would merely subject the employee to added humiliation and
would not significantly promote the public's understanding of the manner in which
the programs and services of government are being carried out. Part of the purpose
of employee discipline is to encourage the employee's morale while correcting
undesirable conduct, which goal is not promoted, as we think, by a process of
indiscriminate public pillory -- and which consideration presumably was part of the
Legislative Assembly's motivation for the enactment of the "discipline action"
exemption in the first place.

The sustained allegations can be broadly characterized as potential conflicts of interest
and contract management, contract oversight and exceeding contract authority, good judgment
and the appearance of impropriety. Although the nature of the misconduct and the cast of
characters vary, a picture of Mr. McCoy’s management style emerges. It is important to note
that throughout the materials we reviewed, the City stressed the core skill sets required of a
senior management position: oversight and management of projects and contracts within ethical
guidelines.

It is arguable that none of the conduct can by itself be labeled serious. It is also subject
to debate whether the City exercised appropriate discipline through the years. Neither is a
basis here for disclosure under the Foster guidelines. But it is evident that the conduct in the
various investigations is similar in nature and establishes a pattern of behavior outside the
bounds of good management practice. Such systematic misconduct clearly falls within the
Foster criteria.  Disclosure of the disciplinary investigations may provide a degree of
background and insight on the current federal criminal investigation. It is in the public interest
to do so.

Some redaction is in order. The earliest investigation contains allegations of
misconduct within the Bureau that bear no relationship to Mr. McCoy’s contract management
or business relationships or to the current criminal investigation. There is no public interest in
the disclosure of this behavior. It is essential to protect employees willing to come forward
and register their complaints about management. References to the one allegation in the initial
discipline letter should be disclosed along with the supporting materials.
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ORDER

Accordingly, 1t is ordered that the City of Portland promptly disclose the: records sought
in the above petition subject to the redaction noted in the discussion. Disclosure of the documents
ordered Is subject to payment of the City’ s fee, if any, not exceeding the actual cost in making
the information available, consistent with QRS 192.440.

Very truly yours,

N el

MICHAEL D. SCHRUNK
District Attorney
Multnomah County

" NOTICE TO PUBLIC AGENCY

Pursuant to ORS 192.450(2), 192.460 and 192.490(3) your agency may become liable
to pay petitioner’s attorney fees in any court action arising from this public records petition
(regardless whether petitioner prevails on the merits of disclosure in court) if you do not
comply with this order and also fail to issue within 7 days formal notice of your intent to
initiate court action to contest this order, or fail to file such a court action within 7 additional
days thereafter.
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