MICHAEL D. SCHRUNK, District Attorney for Multnomah County

600 County Courthouse e Portland, Oregon 97204 ¢ 503 988-3162 » FAX 503 988-3643
www.mcda.us

April 9, 2012

Beth Slovic

City Hall reporter

The Oregonian

1320 SW Broadway
Portland, OR 97201-3499

Andrew Scott

Financial Planning Manager

Office of Management and Finance
1120 SW Fifth Avenue, Rm. 1250
Portland, OR 97204-1912

Re: Petition of Beth Slovic for The Oregonian received March 29, 2012 to disclose
certain records of the City of Portland

Dear Ms. Slovic and Mr. Scott:

BACKGROUND

On this public records petition, ORS 192.410 et. Seq., petitioner Beth Slovic requests the
District Attorney to order the City of Portland to disclose the following records:

All drafts of financial Planning reviews of the 2012-13
Transportation Bureau requested budget.” '

Petitioner made a written request for the documents on March 16 and again on March 19,
2012. The City denied the request on March 29, 2012 citing the Internal Advisory
communication exemption of ORS 192.502(1). Petitioner noted that the City made no showing
why withholding the requested records was in the public interest.

Petitioner attached to her petition a February 26, 2012 story in the Sunday Oregonian,
“Why can’t Portland repave its rutted roads,” and indicated that it “highlighted years of
unheeded warnings about the Portland Bureau of Transportation’s spending and its increasing
inability to pay for basic public services such as road re-paving.” Petitioner argued that release
of the records was clearly in the public interest. “If the city succeeds in withholding the factual
observations and analyses of its most capable financial analysts, then the public would have no
meaningful way to judge whether a city policy or budgetary decision has hidden financial risks.”
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Andrew Scott, Financial Planning Manager for the Office of Management and Budget,
responded to the petition in a letter dated April 4, 2012. He provided in a sealed packet twelve
drafts of the Analysis dating from before March 6, 2012 to March 13, 2012. Mr. Scott also
provided a copy of the final version posted on line and previously available to petitioner.

According to Mr. Scott, the Financial Planning Division (FPD) is tasked with producing
for the Mayor and Council a set of “balanced” budget recommendations for all the City bureaus,
For fiscal year 2012-13, FPD had to recommend $17.4 million in ongoing General Fund program
reductions and allocate $11.6 million in one-time funding. He noted that at each stage of the
process, “FPD analysts produce draft reviews that provide the basis of the frank discussion of a
financial analyst along with those of the Financial Planning manager, the City’s Chief Financial
Officer, the City’s Chief Administrative Officer, the bureau in question.”

Mr. Scott pointed out that initial favorable recommendations can receive non-favorable
recommendations “after the internal frank discussions have occurred.” He argued that
‘immediate public dissection of the discussion” would have “a chilling effect on frank
communications that go into the development of future FPD reviews.” In this particular case,
“the discussion involved consideration of multiple issues within the Transportation Bureau that
may have implications going out several years.”

Petitioner argued that “release of other draft documents has in the past revealed
discrepancies between staff analyses and politically motivated changes.” In petitioner’s opinion,
the “unedited observations of the city’s expert financial analysts” contained in the review drafts
clearly fall in the public interest and should be released. “Documents such as these are what the
public relies on to judge matters of great public import involving public funds.” ‘

DISCUSSION
III.  Internal Advisory Communications
ORS 192.502(1) exempts:

Communications within a public body or between public
bodies of an advisory nature to the extent that they cover other than
purely factual materials and are preliminary to any final agency
determination of policy or action. This exemption shall not apply
unless the public body shows that in the particular instance the
public interest in encouraging frank communication between
officials and employees of public bodies clearly outweighs the
public interest in disclosure.

Petitioner advised us in an April 5, 2012 email that, according to the final version of the
~analysis, the Transportation Bureau’s budget advisory committee “engaged in spirited
discussions about transportation programs and the bureau’s approach to reductions” in the Fall
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and Winter before the city published the requested budget in late January. Petitioner noted that
those meetings “are also public, although the members hash out matters that could be called ‘pre-
decisional.”” Petitioner argued that no one has ever suggested “these public discussions or
public documents produced ‘chilling effects’ on the city’s budget process. Quite the opposite.”

Mr. Scott advised us that the need for frank communications in the various drafts of the
financial planning analysis stemmed from a need to be wrong (at least initially). The dozen
drafts are peer reviewed, discussed and reviewed with the Transportation Bureau, and the subject
of multiple reviews by the FPD managers. Mr. Scott and deputy City Attorney Linda Law met
with this office on April 5, 2012. They identified the specific draft analyses sent to the Bureau of
transportation for comment as well the drafts prepared after comments were received.

A review of these drafts found much reworking of the various sections and editing of
grammar and word usage. There were expected changes (some substantive) in areas such as
fiscal stability, system development charges, Sunday Parkways, the streetcar system, and the
need for additional revenue sources. But the changes took place throughout the drafts and could
not be identified as the product of the political influence (undue or otherwise) of the Bureau of
Transportation. In other words, there was no “smoking gun” to justify petitioner’s speculation
that the FPD analyst pulled her punches in the final version published online or that any changes
were politically motivated.

This office strongly believes in transparency and the good that comes from letting the
- sunshine in. But there is simply no way to understand from a review of the materials why
changes were made in the drafts at any particular point in the process. It is a close question but
the public interest in encouraging the presentation of uninhibited advice outweighs the public
interest in disclosure.

ORDER

Accordingly, it is ordered that the petition of Beth Slovic to disclose all drafts of
Financial Planning reviews of the 2012-13 Transportation Bureau requested budget is denied.

Very truly yours,

) L e

MICHAEL D. SCHRUNK
District Attorney
Multnomah County
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