MICHAEL D. SCHRUNK, District Attorney for Multnomah County

600 County Courthouse  Portland, Oregon 97204 o 503 988-3162 @ FAX 503 988-3643
www.co.multnomah.or.us/da/

March 16, 2004

Kirstein R. Southard
20478 SW Ravenswood St
Beaverton, OR 97007

Catherine Riffe

Deputy City Attorney

Office of City Attorney

1221 SW 4" Avenue, Suite 430
Portland, OR 97204

Re: Petition of Kirsten R. Southard received March 8, 2004 to disclose certain
records of the City of Portland

Dear Ms. Southard and Ms. Riffe:

BACKGROUND

On this public records petition, ORS 192.410 et. seq., petitioner Kirsten Southard
requests the District Attorney to order Multnomah County to provide the following records:

1. Employer reference forms
Documentation giving the reasons and/or rationale for
the “do-not-hire” recommendation by background
investigator(s).

3. Any and all other pertinent information in my file,

Petitioner was rejected for employment as a police officer in Lake Oswego in 2003. She
then applied to the Portland Police Bureau and failed the background investigation in February
2004.  Petitioner requested access to the background investigation on February 24 and was
denied by Deputy City Attorney Catherine Riffe on March 2. She then submitted her petition to
this office and expressed concern that she had been discriminated against or retaliated against by
the Lake Oswego Police Department and the Portland Police Bureau.

On March 11, Ms. Riffe responded to the petition in a five-page letter accompanied by a
document entitled “Informed Consent Release and Hold Harmless for Confidentiality of Pre-
employment Background Investigation Data™ signed by petitioner on October 29, 2003 as well as
a release of Information letter to prior employers indicating petitioner was an applicant for
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employnient with the Police Bureau. The City also provided an internal memorandum from
Personnel Division Sergeant Ronald B. Alexander dated February 24, 2004 outlining his
recollection of two telephone conversations he had with petitioner explaining the decision of the
Police Burcau.

The City claimed that the entire background investigation was exempt as confidential
information under ORS 192.502(4). The City also claimed that the subjective assessment of the
Portland Police Bureau investigation together with the non-factual information from the Lake
Oswego Police Department was exempt as internal advisory communications under ORS
192.502(1). Further, the City argued that petitioner had waived any right to review or inspect
any of the information developed during the background investigation.

DISCUSSION
1. Confidential Submissions
ORS 192.502(4) exempts:

Information submifted to a public body in confidence and
not otherwise required by law to be submitted, where such
mformation should reasonably be considered confidential, the
public body has obliged itself in good faith not to disclose the
information, and when the public interest would suffer by the
disclosure.

As stated in the Attorney General’s Public Records and Meetings Manual, 2001, p. 64,
there are “no less than five conditions that must be met” for the exemption to apply:

i. The informant must have submitted the information on the condition that the
information would be kept confidential.

2. The mformant must not have been required by law to provide the information.

[N

The information 1tself must be of a nature that reasonably should be kept confidential.

4. The public body must show that it has obligated itself in good faith not to disclose the
information.

5. Disclosure of the information must cause harm to the public interest.
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The first four requirements are clearly established. With respect to the public interest, the
Cily takes the position that

It is 1n the public interest to allow investigators to obtain the most
frank and candid information available. Disclosing employment or
personal reference information after promising confidentiality
would discourage the free flow of information submitted in good
faith that is needed to assess a candidate’s suitability for the
position.

Petitioner argued in an initial letter to this office that she was entitled to the background
check materials on the authority of Grey v. Salem-Keizer Schools District, 139 Or App 556, 565
(1996). In Grey, an applicant for a tecaching position contended that “without such access to their
files, individuals can be denied employment because of false accusations or irrational or
discriminatory reasons - and that, in turn, harms the public interest in ensuring unbiased, fair and
nformed hiring decisions by public agencies.” The court applied a balancing test, evaluated the
nature of the documents (reference forms), and rejected the District’s anti-“chilling effect”
terest. The court limited the disclosure to “non-source-identifying material.”

We have reviewed the requested documents contained in petitioner’s employment file.
We have discussed at length the contents of the background investigation with Deputy City
Attorney Riffe, specifically with respect to petitioner’s allegations concerning information from
the Lake Oswego Police Department and information from her previous employers. We have
been advised of the negative information that led to petitioner’s rejection for employment. The
position articulated by Personnel Division Sergeant Anderson, although harsh, is supported by
the investigation: “1 fold her [petitioner] that we had identified a pattern of deceptiveness, half-
truths and shading of the truth {o benefit herself, minimizing her responsibility, omissions, and
perhaps outright lies.” It is axiomatic that a police agency must set high standards of truthfulness
and dependability for its prospective employees.

The background investigation process is exiremely sensitive where law enforcement
cmployment applications are concerned.  There is an explicit need for confidentiality.
Disclosure of background information would, under these circumstances, harm the public
interest. Petitioner has not demonstrated a public interest that would override a conclusion that
the exemption applies to all information obtained by the Portland Police Bureau with a promise
of confidentiality.'! Any subjective evaluation by the Portland Police Burcau would not be
covered by this exemption,

At petitioner’s request, we reviewed a February 9, 2000 Attorney General’s Order, pp. 7-10, releasing certain
redacted confidential information in an Oregon State Police background investigation. The anecdotal and
fragmented nature of the information we reviewed in petitioner’s background investigation does not lend itself to
redaction.
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11. Internal Advisory Communications
ORS 192.502(1) exempts:

Communications with a public body or between public
bodies of an advisory nature to the extent that they cover other than
purely factual materials and are preliminary to any final agency
determination of policy or action. This exemption shall not apply
unless the public body shows that in the particular instance the
public interest in encouraging frank communication between
officials and employees of public bodies clearly outweighs the
public interest 1n disclosure.

Ms. Riffe noted in her letter response that the background investigator “also talked to
several Lake Oswego police personnel to obtain information about petitioner.” The City claimed
that, other than purely factual materials, such communications were exempt as internal advisory
communications. The City also claimed exemption for the subjective cvaluation of petitioner’s
suitability for the police bureau position contained in the inter-office memorandum prepared by
the mvestigator.

The Portland Police Bureau has made a policy decision not {o reveal sources of
mformation or to provide specific reasons for disqualification on a background investigation.
This certainly has the consequence of leaving a residue of suspicion (and frustration) on the part
of the applicant. We agree with the City, however, that the public interest in encouraging the
“free flow of information is essential to hiring police officers of the highest character. The frank
communication between law enforcement officials for this purpose clearly outweighs the public
imnterest in disclosure.” Accord, February 9, 2000 Attorney General’s Order, pp. 3-5.

111. Waiver of Access

There 1s certain limited information that was gathered in the Police Bureau background
nvestigation that cannot be fairly considered “confidential submissions” or “internal advisory
communications.” The only basis to withhold this material is the waiver document signed by
petitioner,

Under ORS 192.420 “every person” has a right to inspect any nonexempt public record
of a public body in this state. A necessary limitation on that right must be under circumstances
where that person has “waived” this right. Petitioner signed an employment application
document that specifically acknowledged:
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I hereby knowingly, voluntarily, and specifically, waive
any rights I may have to examine, review, or to otherwise discover
the contents of this investigation and all documents related thereto,
whether by request, appeal, grievance, or by legal process.

Petitioner contends in her petition that the employment process is “extremely coercive”
and thal one must sign a waiver to be considered for employment. She argues that the waiver
“gives the agency the means o establish your eligibility for employment using whatever criteria
they see fit with no checks or balances on the actual process or the validity of the information
gathered.”

There s nothing inherently coercive or unreasonable to require such a waiver as a pre-
condition of applying for employment. It is particularly necessary for a law enforcement agency
to be able to assure confidentiality to sources of information in a background investigation. This
office is bound to honor the waiver executed by petitioner. The materials not exempt from
disclosure as confidential submissions or internal advisory communications cannot be ordered
disclosed in the face of the signed waiver document.

ORDER

Accordingly, it 1s ordered that the petition of Kirsten R. Southard to disclosc certain
records of the City of Portland is denied.

Very truly yours,

HRUNK
District Attorney
Multnomah County, Oregon
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