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February 22, 2013

Maxine Bernstein

The Oregonian

1320 S.W. Broadway
Portland, OR 97201-3499

Catherine Riffe

Chief Deputy City Attorney
City Hall, Suite 430

1221 S.W. 4th Avenue
Portland, OR 97204

Re: The February 7, 2013 petition of Maxine Bernstein for 7he
Oregonian, to order the City of Portland and its employees and agents
to produce a copy or copies of the human resources investigation into
the conduct of now- Lt. Todd Wyatt.

Dear Ms. Bernstein and Ms. Riffe:

BACKGROUND

Petitioner asked to inspect these records by email and the request was denied on January
31, 2013 by the following person:

Catherine Riffe

Chief Deputy City Attorney
City of Portland, Oregon
1221 SW 4th Ave, Suite 430
Portland, OR 97204-1991



In response to a request by Portland Police Bureau (PPB), BHR Bureau of Human
Resources (BHR) conducted an investigation of PPB Lt. Todd Wyatt under Human Resources
Admin. Rule (HRAR) 2.02 Prohibition Against Workplace Harassment, Discrimination and
Retaliation. The written documentation that are part of the investigation includes: (1) BHR
memoranda notifying witnesses who participated in the investigation of the findings; (2) a BHR
report summarizing the investigation and findings; (3) emails amongst BHR staff and with the
City Attorney's Office regarding the investigation and follow up actions for completion of the
investigation; and (4) copies of the interview transcripts with witnesses. The City cites numerous
exemptions to the Public Records Law in withholding the records: ORS 192.502(2), 192.502(4),
ORS 192.502(9), ORS 40.225 and 192.501(12).

In reaching its decision this office reviewed the petition of Ms. Bernstein, the responses by
the City Attorney, as well as the above mentioned materials generated by BHR.

DISCUSSION

1. Personnel Discipline Action

ORS 192.501(12) conditionally exempts:

A personnel discipline action, or materials or documents supporting that
action.

11. Personal Privacy Exemption

ORS 192.502(2) conditionally exempts:

Information of a personal nature such as but not limited to that kept in a personal, medical
or similar file, if the public disclosure thereof would constitute an unreasonable invasion of
privacy, unless the public interest by clear and convincing evidence requires disclosure in the
particular instance. The party seeking disclosure shall have the burden of showing that public
disclosure would not constitute an unreasonable invasion of privacy.

II1. Confidential Submissions

ORS 192.502(4) conditionally exempts:

Information submitted to a public body in confidence and not otherwise required by law to
be submitted, where such information should reasonably be considered confidential, the public
body has obliged itself in good faith not to disclose the information, and when the public interest
would suffer by the disclosure.



There are no less than five conditions that must be met for this exemption to apply:

1. The informant must have submitted the information on the condition that the
information would be kept confidential.

2. The informant must not have been required by law to provide the information.
3. The information itself must be of a nature that reasonably should be kept confidential.

4. The public body must show that it has obligated itself in good faith not to disclose the
information.

5. Disclosure of the information must cause harm to the public interest.

Both the City and petitioner make persuasive arguments regarding the applicability of the
above exemptions. We do not need, however, to determine if the BHR investigation fits within
any of the specific exemptions listed above because all are essentially conditional exemptions
that may be overcome if it is shown that the public interest requires disclosure in the particular
instance. -

On January 17, 2013 my office balanced the competing interests and ordered the
disclosure of Lt Wyatt’s disciplinary letter (Mult Co DA P.R.O. 13-2). The same rationale
applies here. The public has a right to know all the facts and to question his ability to adequately
serve the citizens in Portland with evenhandedness and integrity. The public interest is magnified
in this particular instance in that the Portland Police Bureau requested that BHR conduct this
investigation and relied upon its findings, at least in part, in imposing discipline upon Lt Wyatt.

In the context of this BHR investigation we agree with petitioner that the public, and City
employees, have a strong interest in knowing that workplace complaints involving high ranking
public officials are thoroughly, fairly and evenhandedly investigated. They have an interest in
knowing how seriously such a complaint was taken by City managers, especially when the City
potentially has some liability. Knowing that there is a culture within City government that
workplace actions will be scrutinized and addressed can only build confidence in the public
body.

IV. ATTORNEY/CLIENT PRIVILEGE

The City also claims that the BHR investigation is exempt under ORS 192.502(9) as
attorney/client privileged material. For centuries, the common law doctrine has maintained the
rule that “communications between an attorney and his client during and by reason of their
relations as such, made in confidence and to enable the attorney to perform his professional duty
in regard to the subject matter of the communication, are deemed privileged.” Sitton v. Peyree,
117 Or 107, 114 (1926). This doctrine has been codified in Oregon Evidence Code (OEC) 503
(ORS 40.225).




The Oregon Supreme Court has made the availability of the privilege dependent on two
conditions:

(1 the communications must be confidential within the meaning of OEC 503(1)(b)
and

(2) the communications must be made for the purpose of facilitating the rendition of
professional legal services to the client.
State v. Jancsek, 302 Or 270, 275 (1986).

The lawyer/client privilege of ORS 40.225 is incorporated by ORS 192.502(9) into an
unconditional exemption under the Public Records Law. In its July 6, 1982 public records order
(Zaitz), the attorney general determined that a review of such a claimed exemption is very
limited:

If the lawyer-client privilege is applicable, the Attorney General cannot
consider whether or not the information should be disclosed in the public
interest, but must deny your petition.

Attorney General’s Public Records Manual, 2008, page IF-5.

As to the emails between BHR staff and the City Attorney's Office regarding the
investigation and follow up actions for completion of the investigation, we find that the
exemption applies as they were direct confidential communications between client and the City
Attorney for the purpose of rendering legal services.

We conclude that the other materials fall outside the protections of ORS 40.225. The City
argues that pursuant to Portland City Code (PCC) 3.15.050(D)(4)(d), when the BHR investigates
reports of employment discrimination they do so as an “agent of the Office of the City
Attorney,” PCC 3.15.050(D)(4)(d). However, that section of the PCC limits the agency
relationship to complaints and reports of employment discrimination in accordance with the Risk
Management Section (RMS) 3.15.020. RMS 3.15.020(F)(4) authorizes the Risk Manager to
investigate, as an agent of the City Attorney, complaints of discrimination filed with the Civil
Rights Division of the Oregon Bureau of Labor and Industries, or the Equal Employment
Opportunity Commission. Therefore, the agency relationship is limited to investigation of
discrimination complaints filed with the Civil Rights Division of the Oregon Bureau of Labor
and Industries or the federal Equal Employment Opportunity Commission. This particular
investigation was an internal proprietary investigation. As a result there is no agency relationship
and therefore no attorney client privilege.

The City also argues that PCC 3.15.050(D)(4)(a) would be applicable to establish the
requisite agency relationship. The argument fails, however, because that section provides that an
agency relationship is created for a BHR investigation only after the filing of a written grievance
or complaint under a collective bargaining agreement or other written policy. It appears no such
formal complaint was filed related to the conduct of Lt. Wyatt. This investigation was initiated
well after the incident occurred by the Portland Police Bureau as an “additional intake™ in an
attempt to gather more information after an interview of another witness. See page 2 background



information of document (2), and document (4) page 22, line 929 of Captain Todd Wyatt
interview.

ORDER

Accordingly, it is ordered that the City of Portland promptly disclose documents (1), (2),
and (4) subject to redactions of all named witnesses and complainants as well as identifying
information and all redactions previously made pursuant to Mult Co DA P.R.O. 13-2." The
9/22/2011 interview of Captain Todd Wyatt shall be redacted and disclosed as submitted to our
office by the City Attorney. Petitioner’s request to disclose item (3) is denied. Disclosure of the
documents ordered is subject to payment of the City of Portland’s fee, if any, not exceeding the
actual cost in making the information available, consistent with ORS 192.440.

Very truly yours,
ROD UNDERHILL

" District Attorney
Multnomah County, Oregon

NOTICE TO PUBLIC AGENCY

Pursuant to ORS 192.450(2), 192.460 and 192.490(3) your agency may become liable to
pay petitioner’s attorney fees in any court action arising from this public records petition
(regardless whether petitioner prevails on the merits of disclosure in court) if you do not comply
with this order and also fail to issue within 7 days formal notice of your intent to initiate court
action to contest this order, or fail to file such a court action within 7 additional days thereafter.
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' Petitioner agrees that such redactions are appropriate in her 2/14/2013 letter to our office. This will ensure that
personal privacy is not intruded upon and safeguard against any potential chilling effect on future reporting or
participation in these types of investigations.



