ROD UNDERHILL, District Attorney for Multnomah County

600 County Courthouse e Portland, Oregon 97204 ¢ 503 988-3162  FAX 503 988-3643
www.mcda.us

October 21, 2013

Adam Karp

Animal Law Offices

Of Adam P. Karp, JD, MS ‘
114 W. Magnolia Street, Suite 425
Bellingham, Washington 98225

Joel Morton

Senior Attorney

Office of the Metro Attorney
600 NE Grand Avenue
Portland, Oregon 97232-2736

Re:  Petition of Adam Karp on behalf of In Defense of Animals (IDA) for a fee
waiver regarding elephant records from Metro and the Oregon Zoo.

Dear Mr. Karp and Mr. Morton:

BACKGROUND

In Defense of Animals (IDA) petitioned for a fee waiver or reduction involving two public
records requests regarding Oregon Zoo elephant records. The petitioner also challenged the
reasonableness of the estimated expenses to make the materials available.

The February 12, 2013 request was for records from January 1, 2008 to February 12, 2013.
After petitioner sought a fee waiver or reduction Metro reduced its fee from $19,989 to $18,208.14.
The requested records included:

(1) All medical records for elephants currently held by the Oregon Zoo,
including ISIS MedArks reports, specimen records, behavioral profiles,
and clinical veterinary records.

(2) All records regarding the elephant endotheliotropic herpesvirus (EEHV)
and testing for the virus.

(3) All records related to the breeding of elephants.

(4) All records related to the acquisition or disposition of elephants
including, but not limited to, correspondence with the AZA Elephant
TAG/SSP,

(5) All correspondence including, but not limited to, correspondence
between the Oregon Zoo and the U.S. Department of Agriculture, the



Association of Zoos and Aquariums (AZA), and/or another zoo or
other organization on the topic of elephants.

(6) USDA inspection reports for the Oregon Zoo.

(7) The Oregon Zoo's most recent AZA "Final Report of the Visiting
Committee to the Accreditation Commission" and any zoo response to
it.

(8) All payments made to the National Elephant Center

(9) Records and correspondence relating to the zoo-elephant study funded
by the IMLS.

(10) Records related to plans, either future or underway, to expand the
elephant exhibit and the proposed offsite preserve.

Petitioner also made a more limited request on June 10, 2013 for the
following elephant medical records:

(1) All medical records for elephants currently held by the Oregon Zoo
including ISIS MedArks reports, specimen records behavioral profiles,
keeper notes, and clinical veterinary records.

Metro’s original estimated fee of $2330 for this record was reduced to
$599.80 after the petitioner narrowed the scope of the request and Metro agreed to
reduce its estimated fee.

DISCUSSION

The Public Records Law expressly authorizes a public body to establish fees "reasonably
calculated to reimburse it for its actual cost in making such records available." ORS 192.440(4).
The public body is permitted to include in its fees "costs for summarizing, compiling or tailoring |a]
record, either in organization or media, to meet the person's request." ORS 192.440(4).

To support the calculation of its estimated costs in accommodating the public records
request, Metro provided petitioner and my office detailed spread sheets documenting the time and
efforts associated with finding and disclosing the requested materials. According to Metro, the
petitioner’s request is extensive and voluminous, and among other things, requests that nearly four
years and thousands of pages of handwritten medical and breeding records related to the zoo’s heard
of eight elephants be reviewed for responsive materials and reduced to CD or other electronic
format. The above mentioned figures and estimates seem rationally related to making the records
available, especially considering that Metro is only asking for a deposit of half the estimated amount
up front and has promised to refund any expenses not actually incurred in compiling the records.
Unlike a court of law my office is not in the position to take evidence, review depositions and
subpoenaed records, or conduct a fact finding trial as to the actual expenses occurred by the public
body in accumulating and disclosing the requested records.” We therefore are not able to conclude

: The Oregon Court of Appeals decision In Defense of Animals v, OHSU, 199 Or App

160, 183-184 (2005) gives a good explanation of the increased scope of review regarding the
reasonableness of an assessed fee by a trial court in comparison with a district attorney or the
Attorney General. The Court of Appeals held that while the statutes expressly provide that the
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that Metro’s fees are not "reasonably calculated to reimburse it for its actual cost in making such
records available." ORS 192.440(4).

The next question is whether Metro has properly exercised its discretion in its decision not
to grant an additional fee waiver or reduction. A public agency may provide the records without
charge or at a reduced fee "if the custodian determines that the waiver or reduction is in the public
interest because making the record available primarily benefits the general public.” ORS
192.440(5). The Attorney General has recognized that even if making the record available is in the
public interest, a public body may still deny a fee waiver or reduction if warranted by certain
factors:

...any financial hardship on the public body, the extent of time and
expense and interference with the business of the public body, the
volume of the records requested, the necessity to segregate exempt
from non-exempt materials, and the extent to which an inspection of
the records is insufficient for the public interest or for the particular
needs of the requestor. Attorney General's Public Records Manual,
2011, page 21.

The Court of Appeals decision cited by petitioner, In Defense of Animals v, OHSU, 199 Or
App 160, 189-190 (2005), noted the “strong policy in favor of the public’s right to inspect public
records.” The public body’s decision whether to grant or deny a fee waiver or reduction must be
reasonable. “Reasonableness is an objective standard, under which we examine the totality of the
circumstances presented.”

Before considering the reasonableness of a denial of a fee waiver we must first determine
that there is a public interest involved. ORS 192.440(5). IDA’s position is that disclosure of this
information is in the public interest because it is likely to contribute significantly to the public
understanding of animal welfare and the needs of animals housed in captivity. IDA points out that
it is an international nonprofit organization with thirty years of experience in educating the public
concerning animals and contends that the release of this information will have a significant impact
on public understanding because animal welfare and animals housed in captivity are issues coming
under increased public scrutiny. We accept IDA’s contention that disclosure would be in the
public’s interest and also conclude that IDA has the ability to disseminate the information through
electronic and other means to educate and increase the public’s understanding of animal welfare and
animals housed in captivity.

district attorney is authorized to review the denial of a fee waiver or reduction it left unanswered if
a district attorney has the authority to review the reasonableness of a public body's fees:

Nevertheless, we conclude that the trial court was authorized, in the context of an action
Jor declaratory or injunctive relief, to consider that issue because ... ... Under ORS 28.010, a court
has the power to "declare rights, status, and other legal relations.” Thus, even assuming that the
authority of the Attorney General and the disirict attorney does not extend to, the authority of the
circuit court is not so limited. Although ORS chapter 192 does not expressly provide for circuit
court review of the reasonableness of a public body's fees, it was within the trial court's
Jurisdiction to decide that question.....



Although we accept that IDA does important work that benefits the public and that
disclosure of this information would be in the public’s interest, before granting its petition my office
would have to find that Metro acted unreasonably in denying the request for a fee waiver or
reduction. ORS 192.440(6). Metro is correct that Oregon’s Public Records law does not require a
granting of a fee waiver or reduction, even if the public interest test is met. “Rather it may do so;
that is, the public body has discretion whether to grant the fee waiver or reduction.” In Defense of
Animals v, OHSU, 199 Or App 160, 189 (2005).

We agree with Metro that in this instance a full fee waiver or an additional estimated’ fee
reduction may result in an unreasonable interference with the business of the zoo, which is to
provide the best care possible for its elephants and other animals. Due to the volume of the request
the zoo estimates that the accumulation of the records will take hundreds of hours of curator and
veterinarian time that could be better spent providing the highest level of animal welfare for the
animals under its care.

Under the totality of the circumstances, we conclude that Metro acted reasonably in granting
only a partial fee reduction and not a fee waiver.

ORDER

Accordingly, it is ordered that the petition of Adam Karp on behalf of IDA for a waiver or
further reduction in fees is denied.

Very truly yours, )
\
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ROD UNDERHILL
District Attorney
Multnomah County
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? Again, we emphasize that Metro has promised to refund any amount of money not actually billed for by zoo staff
in compiling the records and has also already granted a partial fee reduction.
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