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June 27, 2013

Brad Schmidt

The Oregonian

1320 S.W. Broadway
Portland, Oregon 97201

Nigel Jaquiss

The Willamatte Week
2220 N.W. Quimby St.
Portland, Oregon 97210

James Van Dyke

City Attorney

1221 S.W. 4" Ave., Suite 430
Portland, Oregon 97204

Re: Petition of Brad Schmidt and Nigel Jaquiss to disclose investigative reports or
findings tied to any investigation by Yael Livny, or anyone else, of allegations
that Jack Graham attempted to divert utility funds to the City’s general fund as
well as documents acknowledging whistleblower status for city employees tied
to this topic including a letter authored January 2013 by the mayor’s Chief of
Staff, Gail Shibley.

Dear Mr. Schmidt, Mr. Jaquiss and Mr. Van Dyke:

BACKGROUND

Our office has consolidated the appeals of Mr. Jaquiss and Mr. Schmidt as they essentially
pertain to the denial of the same requested materials. On June 5, 2013 we previously denied an
appeal to a similar petition by Mr. Schmidt holding that the attorney-client privilege prevented
disclosure because the City of Portland had not made an authorized public statement
characterizing or partially disclosing the factual information compiled during the investigation.
(MCDA P.R.O. 13-7) After that denial all parties agree that the City’s mayor and Anna Kanwit,
the human resource director, have subsequently made statements regarding the investigation to
the press and Oregon Public Broadcasting (OPB). They disagree on whether or not the
statements were authorized. There is also disagreement whether the content, scope, and nature of’
the statements would waive the attorney-client privilege under the exception to the exemption
found in the public records law under ORS 192.502(9)(b)(E). Since there has now been a change
of circumstance it is appropriate for my office to consider another appeal.



In his denial Mr. Van Dyke still maintains the attorney-client privilege as the basis for not
releasing the requested documentation. ORS 40.225. The City accurately asserts that the
attorney-client privilege exemption is incorporated into the public records law by ORS
192.502(9)(a), which exempts “Public records or information the disclosure of which is
prohibited or restricted or otherwise made confidential or privileged under Oregon law.” The
City agrees that the other factors of ORS 192.502(9)(b) are present and that the determinative
issue is if the statements made by the mayor and the human resource director would constitute an
authorized public statement characterizing or partially disclosing the factual information
compiled during the investigation. ORS 192.502(9)(b)(E).

DISCUSSION

I. ATTORNEY-CLIENT PRIVILEGE

The City argues that the requested documents are exempt under ORS 192.502(9) as attorney-
client privileged material. For centuries, the common law doctrine has maintained the rule that
“communications between an attorney and his client during and by reason of their relations as such,
made in confidence and to enable the attorney to perform his professional duty in regard to the
subject matter of the communication, are deemed privileged.” Sitton v. Peyree, 117 Or 107, 114
(1926). This doctrine has been codified in Oregon Evidence Code (OEC) 503 (ORS 40.225).

The Oregon Supreme Court has made the availability of the privilege dependent on two
conditions:

(1) the communications must be confidential within the meaning of OEC 503(1)(b) and

(2) the communications must be made for the purpose of facilitaﬁng the rendition of
professional legal services to the client. State v. Jancsek, 302 Or 270, 275 (1986).

The lawyer-client privilege of ORS 40.225 is incorporated by ORS 192.502(9) into an
unconditional exemption under the public records law. In its July 6, 1982 public records order
(Zaitz), the attorney general determined that a review of such a claimed exemption is very limited:

If the lawyer-client privilege is applicable, the attorney general cannot consider
whether or not the information should be disclosed in the public interest, but must
deny your petition. Attorney General’s Public Records Manual, 2008, page F-5.

This exemption, however, has been legislatively narrowed and does not apply if all the factors
in ORS 192.502(9)(b) are present. In 2007 the Oregon Legislature enacted ORS 192.502(9)(b) and
ORS 192.423 partly in response to the decision in Klamath School District v. Teamy, 207 Or App
250 (2006). Under Klamath, public agencies or officials could essentially circumvent the public
records laws by hiring an attorney to conduct the investigation and claim blanket attorney-client
privilege for the entire investigation. Before the enactment of ORS 192.502(9)(b) and ORS 192.423,
the City would not have been required to disclose any of the requested materials without further
inquiry as they could claim the attorney-client privilege.



The petitioners are correct, however, in that even if the attorney-client relationship exists, the
exemption does not now allow for a blanket denial and instead requires the disclosure of factual
information when all of the following factors under ORS 192.502(9)(b) are present:

(A) The basis for the claim of exemption is ORS 40.225;

(B) The factual information is not prohibited from disclosure under any applicable state
or federal law, regulation or court order and is not otherwise exempt from disclosure
under ORS 192.410 to 192.505;

(C) The factual information was compiled by or at the direction of an attorney as part of
an investigation on behalf of the public body in response to information of possible
wrongdoing by the public body;

(D) The factual information was not compiled in preparation for litigation, arbitration or
an administrative proceeding that was reasonably likely to be initiated or that has been
initiated by or against the public body; and

(E) The holder of the privilege under ORS 40.225 has made or authorized a public
statement characterizing or partially disclosing the factual information compiled by or at
the attorney’s direction.

The City concedes that the criteria for the first four factors have been met. My office now
finds that factor (E) is also present. Both the mayor and his human resource director are high
ranking city public officials and thus holders of the privilege under ORS 40.225. They are therefore
authorized to make a public statement regarding the investigation. The City’s reliance on Ward v
Bolek,  F3rd  , 2013 WL 14828 (2013) and Oregon Publishing Company v. Portland School
District, 152 Or. App 135, (1998) is misplaced. Those cases hold that only a public body, and not an
individual employee, can withhold or disclose an otherwise exempt record. They do not address the
issue presented here regarding if an authorized public statement was made by a holder of the
attorney-client privilege. Even if the city attorney’s argument is correct and the city council is
considered the holder of the privilege both the mayor and the human resources director would be
considered representatives of the client capable of waiving the privilege. ORS 40.225(1) (d) (A).

The remaining contested issue is if the content, scope and context of the comments would
amount to a statement characterizing or partially disclosing factual information regarding the
investigation. The City makes compelling arguments as to why the mayor’s statements while on
OPB, and to the Oregonian, would not constitute such a statement. His statements were generalized,
responsive, and hypothetical. The mayor also repeatedly refused to comment about the
investigation. However, his statements must be read in conjunction with those of the city’s human
resource director. In response to Oregonian questioning she stated that Mr. Graham wasn’t
disciplined because the investigation found no wrongdoing. The threshold requirement for the
content of factor (E) is not high. It only requires a characterization or partial disclosure. My office
therefore determines that the statements by city officials meet that low threshold.
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Although we agree with the City that there is no public interest balancing test in determining
the applicability of this exemption it does now seem appropriate for the public to at least be able to
review a summary of the unprivileged factual information compiled during the investigation of the
actions by Jack Graham, the City’s chief administrative officer. There has now been a public
statement by the City’s human resource director that an investigation into a high ranking public
official determined that there was no wrongdoing. The purpose of ORS 192.502(9)(b) is clear. It
prohibits public bodies from characterizing the results of an investigation into alleged misconduct
by a public official and then using the attorney-client privilege to shield the substance of such
investigation from public review and scrutiny. Disclosure of the factual information complied
during this investigation only serves to provide a foundation and legitimize the public statements
already made by city officials regarding the results of the investigation.

Since we are ordering the disclosure of the investigation, it is also now appropriate to order
the release of the factual information contained in the documents acknowledging “whistleblower”
status related to, and flowing from, such investigation. The decision to order the release of these
documents is made easier because those individuals authorized the disclosure of their identities to
assist the City in its investigation of Mr. Graham. Additionally, Rich Goward has now come out
publicly identifying himself as a “whistleblower.”

ORDER

Accordingly, it is ordered that the City of Portland promptly disclose the records sought in
the above petition subject to the condensation provisions of ORS 192.423. Disclosure of the
documents ordered is subject to payment of the City’s fee, if any, not exceeding the actual cost in
making the information available, consistent with ORS 192.440.
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ROD UNDERHILL
District Attorney
Multnomah County
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