ROD UNDERHILL, District Attorney for Multnomah County

600 County Courthouse e Portland, Oregon 97204 e 503 988-3162 ¢ FAX 503 988-3643
www.mcda.us

February 10, 2014

Kelly House

The Oregonian

1320 S.W. Broadway
Portland, Oregon 97201

Jollee Patterson

Office of General Counsel
Portland Public Schools
P.O. Box 3107

Portland, Oregon 97208

Re: Petition of Kelly House for the Oregonian requesting documents that
reflect Portland Public Schools’ plans for maintaining operations in event
of a teacher’s strike.

Dear Ms. House and Ms. Patterson:

BACKGROUND

On this public records petition, ORS 192.410 et. seq., petitioner Kelly House requests the
District Attorney to order the Portland Public School District to disclose the below mentioned
materials:

1) Documents that reflect Portland Public Schools’ plans for maintaining
operations in event of a teachers strike;

2) Documents that assess the district’s capability to maintain operations in
event of a teachers strike; _

3) Any updates to standing plans to maintain service during a strike, created
during the past six months, in the course of 2013-14 negotiations for a
teachers contract.

Petitioner asked to inspect these records on Jan. 21, 2014, citing Oregon’s public records -
law. The request was denied Jan. 28, 2014 by the following person: Robb Cowie, Executive
Director, Department of Community Involvement and Public Affairs, Portland Public Schools.



Portland Public Schools (PPS) has been in labor negotiations with the Portland
Association of Teachers (PAT) since April 2013. PPS and PAT are responsible for the education
of approximately 48,000 students. On Feb. 5, 2014 the teachers union voted in favor of strike
authorization. Currently, the strike is set to begin on Feb. 20, 2014. Another full-day mediation
session with the Oregon state mediator was scheduled for Sunday, February 9. Despite the strike
vote the parties continue to engage in the collective bargaining process. Striking is an option
available to teachers under the Public Employees Collective Bargaining Act (PECBA) once the
statutorily required collective bargaining and dispute resolution processes under the law have
been exhausted. See generally ORS 243.650 to 243.782 (PECBA); ORS 243.726 to 243.738
(Strikes).

The School District has commenced preparations in the event the members of the union,
which includes teachers, coaches, counselors, student management specialists, and some special
education staff such as school psychologists, do strike.

In preparation for a potential strike PPS has designated team leaders in the areas of
human resources and security to coordinate efforts. These teams of PPS employees have been
working to develop operational plans should the teachers union decide to strike. On Feb. 5, 2014
my office met with Ms. Patterson and outside counsel Jeff Condit. We reviewed a representative
sample of draft copies of the strike preparation materials. These documents related to the
consideration of numerous options on how PPS could provide services to students during a
teacher strike.

DISCUSSION

The district has asserted several exemptions to justify denial of disclosure. These include:
1) ORS 192.502(1)- Internal advisory communications, (2) ORS 192.502(9)(a)- Public records
or information the disclosure of which is prohibited or restricted or otherwise made confidential
under Oregon law,' (3) ORS 192.501 (18),(22), (23),- Public safety exemptions (4) ORS
192.502(3)- Personal privacy exemption, (5) ORS 192.502(9)(a)- Public records or information
the disclosure of which is prohibited or restricted or otherwise made confidential under Oregon
law under the attorney client privileged. ORS 40.225,

' PPS position is that documents related to collective bargaining are unconditionally exempt under ORS 192.660(2)
(d) because under Executive Session law labor negotiations deliberations allow for confidentiality and the exclusion
of the press. They assert this position is bolstered by Employment Relations Board (ERB) decisions interpreting the
Public Employees Collective Bargaining Act (PECBA). My office does not need to decide the applicability of this
exemption since, at this time, we are denying disclosure under ORS 192.502(1).
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I. Internal Advisory Communications

ORS 192.502(1) exempts: Communications within a public body
or between public bodies of an advisory nature to the extent that they
cover other than purely factual materials and are preliminary to any final
agency determination of policy or action. This exemption shall not apply
unless the public body shows that in the particular instance the public
interest in encouraging frank communication between officials and
employees of public bodies clearly outweighs the public interest in
disclosure.

The Attorney General's Public Records Manual, 2011, page 60, contains a discussion of
the need for a strong showing of the “chilling effect” to overcome the presumption favoring
disclosure. The manual cited the decision of Coos County v. Dept. of Fish & Wildlife, 86 Or
App 168, 173 (1987).

Any “chilling effect” that disclosure may have on future communications
within the agency, because of potential embarrassment to the agency or its
employees, is not sufficient, in and of itself, to overcome the presumption
favoring disclosure. See, e.g., Turner v. Reed, [22 Or App 177]. To hold
otherwise would effectively exempt from disclosure all interagency
communications that are advisory in nature and cover other than purely
factual matters.

A public record is exempt from disclosure only if it meets all of the following
criteria:

1) It is a frank communication within a public body or between public bodies;

2) It is of an advisory nature preliminary to any final agency action;

3) It covers other than purely factual materials; and

4) In the particular instance, the public interest in encouraging frank communication
clearly outweighs the public interest in disclosure.

The Oregonian argues that the documents are not “within a public body or between
public bodies” and points out that school transportation and daycare is provided by an outside
contracted vendor. This argument fails for the same reasons why we issued a denial in the July
8, 2013 Public Records Order in Response to Petition of Nicole Dungca for the Oregonian to
disclose work product of Yvonne Deckard (recognizing disclosure of collective bargaining
materials premature while negotiations on-going). Here, the school district has contracted with
outside vendors to provide services to their students. These vendors are therefore in comity with
PPS and their communications are eligible for protection under ORS 192.502(1) as long as they
involve formulating a response to an anticipated situation and are advisory in nature,

As to the public interest balancing test, we find that PPS’s position currently has more
merit in that the public interest in encouraging frank communication clearly outweighs the public
interest in disclosure. The Oregonian has not established that there is an immediate need for the
public to have access to the requested materials. Strike response documents require employees to
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have frank and candid discussions about sensitive and confidential matters such as safety
planning. These documents are drafts and ever changing based on the PPS’s ability to keep
schools open and meet the needs of the unknown number of students that choose to attend school
if a strike occurs.

In the past, my office has recognized the applicability of ORS 192.502(1) to exempt
records while active decision making is in progress, whether in connection with collective
bargaining or in ongoing personnel matters. See May 6, 2010 Public Records Order in Response
to Petition of Jacob Szeto for Oregon Politico to disclose bargaining proposals relating to
bargaining (TriMet/ATU) (recognizing the need for parties in bargaining to have frank and
candid discussions); December 7, 2012 Public Records Order in Response to Petition of Brad
Schmidt for the Oregonian (denying request for consultant work product while employment
decision-making processes pertaining to contract are still ongoing - allowing consultant work to
conclude before disclosure is required); and Yvonne Deckard petition. Id.

To order disclosure now might hamper good faith negotiations and put the district on an
uneven playing field with the union negotiating teams. Both the right to strike, and an
employer’s response, is part of the collective bargaining process. ORS 243.726. It would be
against the public interest to have PPS’s strike response plans disclosed while PAT’s strike
strategy remains secret. It is in the public’s best interest to have the district negotiate fair and
appropriate contracts with the PAT.

Another reason against disclosure is that releasing incomplete and contingent plans might
cause public confusion if a strike does occur. The current strike response plan may be different
from what the final plan turns out to be. It is in the public interest for families to know with
certainty what they need to do if a strike occurs. Ms. Jollee has assured my office that PPS is
prepared to communicate clearly and often with PPS families when and if a strike occurs. If PPS
were required to reveal staffing and operational plans there could be a disruption in services
provided to children and potentially exacerbate safety concerns for students, striking teachers,
and other PPS staff.”

Although petitioner makes many valid arguments on why this exemption fails, under this
extraordinary fact pattern, we find that PPS has met its burden in establishing the existence of the
exemption.

* Although we need not reach the merits of the public safety exemptions, the safety of students, teachers, and other
staff is of paramount importance to my office in evaluating the public interest in disclosure.
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ORDER

Accordingly, it is ordered at this time that the petition of Kelly House is denied.

Very truly yours, ;

ROD UNDERHILL
District Attorney
Multnomah County
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