ROD UNDERHILL, District Attorney for Multnomah County

600 County Courthouse e Portland, Oregon 97204 e 503 988-3162 ¢ FAX 503 988-3643
www.mcda.us

July 30, 2019
Gordon Friedman
The Oregonian
1500 S.W. First Avenue, Suite 400
Portland, Oregon 97201

Jenifer Johnston

Portland City Attorney’s Office

1221 S.W. Fourth Avenue, Suite 430
Portland, Oregon 97204

Re: Petition of Gordon Friedman, on behalf of The Oregonian, séeking a
memorandum relating to the Portland Clean Energy Fund

Dear Mr. Friedman and Ms. Johnston:

In his public records appeal, dated July 24, 2019, petitioner Gordon Friedman asked this
office to order the City of Portland to release a memorandum in the possession of Mayor
Wheeler’s chief of staff regarding the Portland Clean Energy Fund.

The City denied petitioner’s request in its entirety citing the attorney-client privilege.
Petitioner does not dispute in the abstract that the memorandum may have privileged portions,
rather he seeks an order requiring the City to redact the privileged portions and provide the rest.
The City asserts that the entire memorandum is privileged and exempt from disclosure.

The memorandum at issue is a January 4, 2019 memorandum sent to the city council
chiefs of staff from five named attorneys in the Portland city attorney’s office, including the city
attorney herself. The memorandum is in response to a request for legal analysis, opinion, and
recommendations relating to implementation of the Portland Clean Energy Community Benefits
Initiative, which was passed by voters in November 2018.

For the reasons discussed below, we agree with the City and deny the petition.

DISCUSSION
A. Attorney-client privilege — ORS 192.355(9), ORS 40.225

ORS 192.355(9) exempts from disclosure under the public records law:

Public records or information the disclosure of which is prohibited or restricted or
otherwise made confidential or privileged under Oregon law.

The confidentiality of communications between an attorney and his or her client is a
foundational principle of our system of laws. Upjohn Co. v. United States, 449 U.S. 383 (1981)
(“The attorney-client privilege is the oldest of the privileges for confidential communications
known to the common law.”) This privilege extends to public organizations that employ or retain
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lawyers to give them legal advice and shields those communications from disclosure under the
public records law. Port of Portland v. Or. Ctr. for Envtl. Health, 238 Or App 404, 409 (2010)
(noting incorporation of attorney-client privilege into the public records law by way of ORS
192.355(9)). Any communication between an attorney and an agency client that makes it easier
for the agency to make use of legal advice or services is subject to privilege and unconditionally
exempt from disclosure under the public records law. Petition of Barnes, MCDA PRO 17-48
(2017).

Petitioner does not contest any of these general premises, but rather argues that the
exempt portions of the memo must be segregated from the non-exempt. See, ORS 192.338 (“If
any public record contains material which is not exempt under ORS 192.345 and 192.355, as
well as material which is exempt from disclosure, the public body shall separate the exempt and
nonexempt material and make the nonexempt material available for examination.”) Petitioner
cites Upjohn, and other cases, for the premise that although legal opinions may be privileged, the
facts underlying them are not.

It is true that the facts underlying a representation are not privileged, but the
communications between attorney and client the core of the attorney-client privilege. Upjohn Co.
v. United States, 449 U.S. 383, 395 (1981) (“The privilege only protects disclosure of
communications; it does not protect disclosure of the underlying facts by those who
communicated with the attorney.”) This holding means that a client cannot claim privilege to
avoid testifying or disclosing facts about which the client has knowledge even if the client has

'communicated those facts to a lawyer. However the client, or the attorney, may claim pr1V1lege
to avoid disclosing the actual communication of those facts between the two. So, while it is true
that attorney-client privilege does not apply to facts, it does apply to the communication of facts.

The rule of ORS 192.338 is that exempt and non-exempt records must be segregated and
as much released as possible. The rule of ORS 40.225 is that communications relating to the
provision of legal services are privileged. The exemption applies to the entire communication to
the extent that it fairly relates to the provision of legal services.

The memorandum at issue is clearly a requested legal opinion communicated from the
city attorney’s office to a small group of its clients. The entire communication is privileged and
exempt from disclosure.

ORDER

Accordingly, the petition is denied.

Very truly yours,
= & \_/\[\,\OQ\QV\Q)\M\.

ROD UNDERHILL
District Attorney
Multnomah County, Oregon
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