John Wentworth, District Attorney for Clackamas County

807 Main Street, Room 7, Oregon City, Oregon 97045
503-655-8431, FAX 503 650-8943, www.co.clackamas.or.us/da/

September 7, 2022
Mike Porter
Portland City Attorney’s Office

1221 SW Fourth Avenue, Suite 430
Portland, Oregon 97204

Jon Bial

Oregon Public Broadcasting
7140 S. Macadam Avenue
Portland, OR 97219

Re: Petition of Jon Bial seeking records related to the Sean Kealiher homicide Investigation.

Dear Mr. Bial and Mr. Porter,
BACKGROUND

On this public records petition, petitioner Jon Bial (on behalf of Oregon Public
Broadcasting, hereafter referred to as “OPB”) requests that the City of Portland be ordered to
provide records related to the Sean Kealiher homicide investigation. The request involves four
successive records requests made to the City of Portland regarding various records related to
Sean Kealiher, and more broadly, the homicide investigation referenced in Portland Police case
19-352233. The records at issue document an investigation into the death of Sean Kealiher on
October 12, 2019. No charges were brought until the August 4, 2022 arrest of Christopher
Knipe for the murder of Sean Kealiher. A grand jury indictment followed on August 15, 2022,

charging a single count of Murder in the Second Degree.
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This office received the appeal petition as a conflict from the Multnomah County District
Attorney’s Office in June 2022. After being assigned the appeal, this office requested that the
City of Portland submit the responsive records, along with a copy of the materials that were
disclosed to petitioner as non-exempt. Both parties submitted legal memoranda in support of
their position; OPB’s final reply memorandum was submitted on August 25, 2022.

We have reviewed the written briefings from the Office of the City Attorney and OPB, as
well as the records at issue. The City takes the position that the records are exempt from
disclosure under the provisions of ORS 192.345(3) as “Criminal Investigatory Material.” The City
asserts that this investigatory file falls within the conditional exemption for criminal
investigatory material, and that disclosure of these reports would interfere with the ongoing
investigation and prosecution of the criminal case.

For his part, Mr. Bial agrees that the reports are criminal investigatory material, but
argues that notwithstanding the active criminal case, the overwhelming public interest in this
case should compel disclosure of the records. Mr. Bial cites to numerous unanswered questions
about the investigation itself, including, the issue of the timing of critical points in the
investigation and prosecution. Mr. Bial writes that “[t]hese questions go to the heart of the
administration of justice in Portland and the effectiveness and credibility of PPB.” Bial
Supplemental Memo of August 25, 2022 p.3.

For the reasons addressed more fully below, the appeal is granted in part and denied in
part. In general, records that cast some light on the timing of the investigation and critical dates

are to be disclosed. On the other hand, critical investigative records that form the core basis for
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the prosecution, including witness statements, digital evidence, and forensic are exempt from
disclosure at this time.
DISCUSSION

I. Public Records Exemption for Criminal Investigatory Material.

Oregon has a "strong and enduring policy that public records and governmental
activities be open to the public." Jordan v. MVD, 308 Ore. 433, 438 (1989). City of Portland v.
Bartlett, 369 Or 606, 611, 509 P3d 99, 103 (2022). Disclosure is the rule and exemptions from
disclosure are to be narrowly construed in a manner that promotes simple, quick, and largely
uniform application. City of Portland v. Bartlett, 369 Or 606, 611, 509 P3d 99, 103 (2022); see
also Jordan, 308 Ore. at 438-39. When a public body withholds public records from disclosure,
that body carries the burden of sustaining that action on appeal. See ORS 192.450(1); Kluge v.
Oregon State Bar, 172 Ore. App. 452, 455 (2001). This case requires an analysis regarding the
parties various claims as to the breadth of the so called "criminal investigatory material" under
ORS 192.345, which conditionally exempts from disclosure “[ilnvestigatory information
compiled for criminal law purposes.” This request requires a determination as to whether the
requested reports at issue are conditionally exempt from disclosure, and if so, whether the

public interest requires disclosure.

A. Application of the Criminal Investigatory Material Exemption.

Application of the criminal investigatory material exemption requires an identification

and balancing of the various purposes for secrecy involved with a specific investigation and a
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determination of the stage of the investigation or prosecution. See Jensen v. Schiffman, 24 Or
App 11 (1976). The exemption “generally applies only until the law enforcement investigation
or prosecution is completed or abandoned. See generally Attorney General’s Public Records
Manual at 58 (2019)(emphasis added); see also Petition of Garrettson, Att’y Gen Public Records
Order (July 3, 1995)(records exempt while district attorney is considering case for prosecution).
The exemption is conditional, and was crafted to advance the public interest by preventing
interference with ongoing law enforcement proceeding and investigations. Jensen v. Schiffman,
24 Or App at 16.

In Jensen, the Court of Appeals noted that that information compiled in "investigations
connected with pending or contemplated prosecutions ordinarily will remain secret because
disclosure would likely 'interfere with [law] enforcement proceedings." /d. (quoting 5 U.S.C. §
552(b)(7)(A), which the court found analogous to Oregon statute); see also Att’y Gen Public
Records Order, August 15, 2001, Padgett/Eller. The governmental interest favoring
nondisclosure in these situations "is the general public's interest in having persons who have
violated the law successfully prosecuted." Att’y Gen Public Records Order, August 30, 1995,
Heinz. However, the exemption is not absolute. Those same public interests in successful
prosecution of “persons who have violated the law” are not present in abandoned
investigations, and accordingly the exemption ceases to apply in such a scenario. State of

Oregon DOJ, Attorney General's Public Records and Meetings Manual, 58 (2019) (citing Jensen,
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24 Or App at 16).1 Currently, the investigation and prosecution is active, a suspect is charged by
indictment, and a trial date is scheduled.

i. Public Interest in Disclosure.

Criminal investigatory material is exempt "unless the public interest requires disclosure
in the particular instance." ORS 192.345(3). This exemption necessitates balancing the public
interest in disclosure against the public's interest in having persons who have violated the law
successfully prosecuted. First, we acknowledge that the public has a considerable interest in
this case for multitude of reasons. This case (and the subsequent investigation and prosecution)
has been covered by numerous media outlets since October 12, 2019; that coverage has
included extensive and comprehensive coverage by OPB itself. Conversely, there is also a
significant public interest in investigating and prosecuting cases of homicide. Here, the lead
investigation along with prosecutors believe that disclosure of the records sought could
interfere with the criminal action. Given the highly public nature of the case to this point, the
prosecution team has a vital interest in maintaining the integrity of the case up until a verdict is
reached. That integrity would be severely compromised if the entire case file were to be
released. On the balance, the public interest in disclosure at this point is outweighed by the
competing interest in ensuring that those responsible for Mr. Kealiher’s death are brought to
justice. That said, the exemption is not absolute. To the extent possible, this office has sought

to delineate and appropriate balance between a successful prosecution and the public interest

1 The status of the case/investigation was an issue that the parties went to great lengths to brief for this appeal. The
case “status” was to be a paramount issue in this appeal until the recent arrest and subsequent prosecution of Mr.
Knipe. But for the recent developments, the balancing of the public interest and the importance of a successful
prosecution might have looked very different.
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in disclosure. Many of the questions raised by Mr. Bial (after the arrest of Mr. Knipe) surround
questions concerning the timing of the investigation. Mr. Bial notes that the answers to the
questions about the timing of the investigate could raise serious public policy questions
depending on the what is learned from the investigative records.

It would appear, that some of those questions can be answered by the release of limited
information concerning the subject matter and dates of the relevant investigative reports in the
case file. Thus, Mr. Bial’s petition is granted in part, to the extent that PPB has not already
released such information. Such a release will allow some inquiry into critical dates of the
investigation to discern, generally, what investigative steps were taken and at what point in
time there taken. It should be noted that this appeal merely addresses the records at issue
within the four corners of the appeal. More records have been identified as part of the overall
criminal investigation, and given the recent arrest of Mr. Knipe, undoubtedly even more
records have been created. Those records are not the subject of this appeal. For clarity of the
parties, what follows the on this public records appeal, the following is hereby ordered:

e OSP Forensic Laboratory Reports — The redactions are appropriate.

e Autopsy Records — The redactions are appropriate.

e Warrants & Related Records — The redactions are appropriate.

e Pages 655-669 of the investigative file are subject to release. These are copies of

media reports and are subject to disclosure.
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10-15-19 Report of S. Samora (unumbered) — The summary section of the report
(containing a one sentence summary} is subject to release. This report appears at
page 298-299 of the investigative file.

Report #1 — In addition to the material already made available, the first
paragraph of the report is subject to release.

Report #2 — The redactions made are appropriate.

Report #3 - The redactions made are appropriate.

Report #4 - The redactions made are appropriate.

Report #5 - The redactions made are appropriate.

Report #7 - The redactions made are appropriate.

Report #8 - The redactions made are appropriate.

Report #9 - The redactions made are appropriate.

Report #10 - The redactions made are appropriate.

Report #11 - The redactions made are appropriate.

Report #12 — The redactions made are appropriate.

Report #13 - The redactions are appropriate.

Report #14 - The redactions are appropriate.

Report #15 - In addition to what has already been released, the subject line is
also subject to release, as well as the first paragraph of the report.

Report #16 - The redactions are appropriate.

Report #17 - The redactions are appropriate.
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e Report #18 — The redactions are appropriate.
e Report #19 — Subject line is subject to release.
e Report #20 - The redactions are appropriate.
e Report #21 - Subject line is subject to release.
e Report #22 —The redactions are appropriate.
e Report #23 —Subject line is subject to release.
e Report #25 — Subject line is subject to release.
e Report #26 — Subject line is subject to release.
e Report #27 - The redactions are appropriate.
e Report #28 - The redactions are appropriate.
e Report #30 — Subject line subject to release.

e Report #31 —Subject line subject to release.

e Report #32 — Subject line subject to release.

e Report #33 — Redactions are appropriate.

e Report #34 — Subject line is subject to release.
e Report #38 —Subject line is subject to release.
e Report #39 — The redactions are appropriate.
e Report #40 - The redactions are appropriate.
e Report #41 —Subject line is subject to release.

e Report #42 — Subject line is subject to release.
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e Report #43 — In addition to the material already made available, the section
titled “Summary” and the two sentences that follow under that section are
subject to release.

e Report #44 - The redactions are appropriate.

e Pages from various “confidential taped statement transcription” shall remain
redacted but for the caption “confidential taped statement transcription.”

e Report #45 — Subject line item is subject to release.

e Report #46 — The subject line is subject to release.

e Report #47 — The capacity line item is subject to release.

e Report # 48 — Summary section is subject to release.

e Report #49 — Subject section is subject to release.

e Report #50 — The redactions are appropriate.

e Report #51 — Subject section is subject to release.

e Report #52 — The redactions are appropriate.

e Report #53 — The redactions are appropriate.

e Report #54 - The redactions are appropriate.

e Report #55 —The redactions are appropriate.

e Report #56 — The redactions are appropriate.

e Report #57- Subject line is subject to release.

e Report #58 - The redactions are appropriate.
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e Report #60, 63, 64, and 67 — Submitted to this office for review but per Mr.

Porter, these files were not part of the original records request.

Il. Fee Waiver —ORS 192.324

Mr. Bial also petitioned this office requesting that we order the City of Portland to
reduce the fee associated with processing his public records request. Here, the parties dispute
concerning the fee waiver leaves questions about the posture of the matter in this appeal. The
City of Portland claims OPB did not respond to their request for an explanation for the basis for
the fee waiver. OPB claims that they clearly articulated such a basis through their
correspondence with the City. It is not for this office to conclude the exactitude with which one
most articulate the basis for a fee waiver. What constitutes a proper request may look different
in different circumstances. Here, it is was at least implied that OPB was requesting some
version of a fee waiver based on their communication with the City. That said, it appears,
despite that lack of consensus, the City has provided the records at issue to OPB
notwithstanding an apparent disagreement on the fee. While this case would ordinarily be one

in which some version of a fee waiver would be appropriate?, it appears that the fee

2 The fee waiver statute sets out a two-step analysis. First, the public body must determine if access
to the record would primarily benefit the public. If yes, then the body may elect to waive its fees. Petition of
Brosseau, MCDA PRO 17-21 (2017). The Attorney General has advised that in exercising its discretion on the
second step an agency should consider “(1) the character of the public interest in the particular disclosure, (2)
the extent to which the fee impedes that public interest, and (3) the extent to which a waiver would burden
the public body.” Attorney General’s Public Records Manual at 24 (2019). The clear and obvious public
interest in this matter in conjunction with what appears at least partially a request that was duplicitous of a
prior request, some form of a waiver is appropriate. Yet, in reviewing an agency’s fee waiver determination,
the district attorney may only determine whether or not the agency acted within the permissible bounds of
discretion; we may not substitute our judgment for that of the agency. Here again, the trouble lies in sorting

10
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controversy is moot at this time. Accordingly, no official order will be issued at to Mr. Bial’s fee
waiver argument.
ORDER
Accordingly, it is ordered that the petition of Jon Bial on behalf of OPB to disclose PPB
records is granted in part and denied in part. The City is hereby ordered to provide petitioner

with a copy of the records consistent with the discussion above.

DATED this 7th day of September, 2022.

JOHN WENTWORTH
District Attorqu—ﬁﬁp

Matt Semritc, OSB #095023
Deputy District Attorney

Notice to Public Agency

Pursuant to ORS 192.411(2), 192.415, and 192.431(3) your agency may become liable to pay
petitioner’s attorney’s fees in any court action arising from this public records petition
(regardliess whether petitioner prevails on the merits of disclosure in court) if you do not
comply with this order and also fail to issue within seven days formal notice of your intent to
initiate court action to contest this order, or fail to file such court action within seven additional
days thereafter.

out whether there was some final decision made on the issue of the fee waiver. To the extent that the City
has denied, at least constructively, such a decision constitutes an abuse of discretion.
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