MIKE SCHMIDT, District Attorney for Multnomah County

1200 SW First Ave, Suite 5200 e Portland, Oregon 97204 e 503 988-3162 ¢ FAX 503 988-3643
www.mcda.us

December 14, 2022
Mason Marks
masonmarks@protonmail.com

D. Raghav Shan

Legal Counsel

Oregon Health and Science University
3181 SW Sam Jackson Park Road
Portland, Oregon 97239

Re: Petition of Mason Marks seeking a fee waiver or substantially reduced fee
pertaining to OHSU records.

Dear Mr. Marks and Mr. Shan:

Mr. Marks has petitioned this office, as authorized by ORS 192.415, requesting that we
order Oregon Health and Science University (OHSU) to either reduce or waive the fee quoted by
OHSU to complete two public records requests, pertaining to emails regarding the Oregon
Psilocybin Advisory Board, the Oregon Psilocybin Evaluation Nexus, and the Oregon Psilocybin
Services Act. Specifically, on November 11, 2022, Mr. Marks requested:

NextRequest 22-187

[A]ll emails sent or received by Todd Korthuis, MD, MPH (korthuis@ohsu.edu)
since 11/1/2020 that include one or more of the following keywords or email
addresses:

Data Collection, Compass, Atai, Open Project, National Psychedelic Association,
NPA, Chris Olson, chris@yournpa.org, Britt Rollins, britt@yournpa.org, Adie
Rae, arae@downeurobiology.org, Maya, David Champion,
david@mayahealth.com, Healing Advocacy Fund, HAF, Sam Chapman,
sam@healingadvocacyfund.org, Jack Dempsey, New Approach, Psychedelic
Science Funders Collaborative, PSFC, David Bronner, Dick Simon,
rsimon@rsiholdings.com, Alex Simon, Ben Unger, ben@newapproach.us,
Graham Boyd, grahamaboyd@gmail.com, Sensorium.
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[A]Il emails sent or received by Atheir Abbas, MD, PhD (abbasat@ohsu.edu)
since 11/1/2020 that include one or more of the following keywords or email
addresses:
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Data Collection, Compass, Atai, Open Project, National Psychedelic Association,
NPA, Chris Olson, chris@yournpa.org, Britt Rollins, britt@yournpa.org, Adie
Rae, arae@downeurobiology.org, Maya, David Champion,
david@mayahealth.com, Healing Advocacy Fund, HAF, Sam Chapman,
sam@healingadvocacyfund.org, Jack Dempsey, New Approach, Psychedelic
Science Funders Collaborative, PSFC, David Bronner, Dick Simon,
rsimon@rsiholdings.com, Alex Simon, Ben Unger, ben@newapproach.us,
Graham Boyd, grahamaboyd@gmail.com, Sensorium.

Petitioner additionally requested “a fee waiver or substantially reduced fee under ORS
192.324(5).”

On November 15, 2022, OHSU requested further information as to how the records
would be used in order to consider whether there was a public interest. Petitioner responded on
the same day that the information would “be used to promote public transparency and
accountability.”

On December 1, 2022, OHSU provided the petitioner with an estimate to complete both
requests for $306.00, with a 25% fee waiver of $76.50, for a total estimated cost of $229.50. This
estimated reflects four hours of work at $76.50 per hour, with uncertainty as to the number of
emails that will be located.

Petitioner submitted this appeal to our office on December 2, 2022, arguing that any
further delay by OHSU in the release of records is unreasonable, and that the fee should be
completely waived or greatly reduced, as the “release of these records is urgent and of great
public interest.”

For the reasons discussed below, we deny the petition.
DISCUSSION

A. Fee Waiver - ORS 192.324(5)
ORS 192.324(5) provides that,

The custodian of a public record may furnish copies without charge or at a
substantially reduced fee if the custodian determines that the waiver or reduction
of fees is in the public interest because making the record available primarily
benefits the general public.

Petitioner has cited ORS 192.329(8), which provides that public records request must be
completed “as soon as practicable and without unreasonable delay.” However, ORS
192.329(3)(a) states:

If a public body has informed a requester of a fee permitted under ORS 192.324
(4), the obligation of the public body to complete its response to the request is
suspended until the requester has paid the fee, the fee has been waived by the
public body pursuant to ORS 192.324 (5) or the fee otherwise has been ordered
waived.
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Petitioner has not yet paid the fee. OHSU is not under any obligation to continue work on
the request until the fee is paid by petitioner, OHSU waives the fee, or OHSU has been ordered
to waive the fee.

The standard of review in this matter is abuse of discretion. That is, we may only
determine whether or not a public body acted within the permissible bounds of discretion and
may not substitute our judgment for that of the agency. See, Petition of Kessler, MCDA PRO 21-
27 (2021). Second, in evaluating the public body’s exercise of discretion we consider, “(1) the
character of the public interest in the particular disclosure, (2) the extent to which the fee
impedes that public interest, and (3) the extent to which a waiver would burden the public body.”
PUBLIC RECORDS AND MEETINGS MANUAL (2019) at 24.

In justifying OHSU’s decision to grant only a partial fee waiver, counsel for OHSU
writes:

OHSU identified the actual costs required to complete a search with respect to
Marks’ requests as $306.00. Despite Marks failing to provide any clear
identification that he intends to meaningfully disseminate records he sought,
OHSU, in its discretion, still provided Marks a substantially reduced fee estimate
of $229.50 — 25% less the actual costs — on December 1, 2022.

There is a public interest in the future role of psilocybin within the community and the
rules that will be promulgated by the Oregon Health Authority governing the production,
distribution, and use of psilocybin. Petitioner has not provided any information as to how the
records will be used. Petitioner’s request is for emails over a two-year period, with a list of 32
keywords and email addresses, stored over several separate email databases. Considering all the
factors outlined in Kessler, we cannot find that granting of a 25% reduction in fees constituted an
abuse of OHSU’s discretion.

ORDER
Accordingly, the petition is denied.

Regards,

MIKE SCHMIDT
District Attorney
Multnomah County, Oregon
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