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August 11, 2023
VIA EMAIL ONLY

Patrick Cashman
pcashman20@gmail.com

Trevor Byrd
Deputy City Attorney
trevor.byrd@portlandoregon.gov

Re: Petition of Patrick Cashman challenging the City of Portland’s process for
estimating costs for a public records request

Dear Mr. Cashman and Mr. Byrd:

Petitioner, Patrick Cashman, has petitioned this office for an order finding that the City of
Portland has constructively denied his public records request due to the way it has estimated its
fees. Specifically, on July 17, 2023, petitioner made a public records request for “all
communications from (Sent TO and Sent bcc) Andre Miller in which the search terms
‘Cashman’ or ‘self defense’ occur from 5/30/2023 to 6/23/2023 regardless of recipient.” The
City assigned this request number C293115 and provided a standard automated
acknowledgement. On August 4, 2023, the City responded that it,

will be providing its estimate for this request in two parts. The estimated fees to
collect the electronic records you have requested are reflected on the invoice you
have received. Once you pay that invoice and documents are collected, the City
will provide a second invoice within 10 business days of the first payment. The
second invoice and estimate will cover the fees and estimated time to review the
records, segregate, and redact exempt material.

The City then invoiced petitioner $17 for its estimated costs in gathering any responsive records
as the first step in the process.

Petitioner challenges the City’s authority to impose a two-stage fee estimate and alleges
that the application of this process to him individual constitutes a violation of the Fourteenth
Amendment.

DISCUSSION

A. Fees — ORS 192.324(4)
ORS 192.324(4)(a) provides that,
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The public body may establish fees reasonably calculated to reimburse the public
body for the public body’s actual cost of making public records available,
including costs for summarizing, compiling or tailoring the public records, either
in organization or media, to meet the request.

Fees for reviewing documents for redaction are permitted by ORS 192.324(4)(b) (“The
public body may include in a fee established under paragraph (a) of this subsection the cost of
time spent by an attorney for the public body in reviewing the public records, redacting material
from the public records or segregating the public records into exempt and nonexempt records.”)

All of the work contemplated by the City in its proposed procedure is well within the
scope of permissible fees in ORS 192.324, and we do not understand that to be the focus of
petitioner’s complaint. Rather, he challenges the propriety of splitting a fee into two parts, with
the second part unknown at the time he must elect whether or not to pay the first.

The protocol the City has created tracks precisely to guidance contained in a public
records order issued by DA Underhill in 2018. See, Petition of Winterling, MCDA PRO 18-26
(2018). In that decision the petitioner had challenged the “research fee” of $30 that the Portland
Police Bureau assessed as the first step in processing any public records request. PPB had
determined that all of its requests cost at least that much to process, so it initially assessed that
amount and then would then provide a second estimate if it determined, after actually pulling the
records, that more work would be necessary to produce the material. In resolving that dispute we
explained why a bifurcated fee process is both permitted, and indeed in certain cases essential, to
accurately estimate costs.

Nothing in the public records law prohibits an agency from providing serial fee
estimates. That is to say, it will often be the case that while an agency will know
the cost to retrieve a relevant file or run a particular data query, it cannot know the
cost of producing the results of the search before it has been performed. In this
case an agency is well within the authority of ORS 192.324(4) to assess its
estimated costs to retrieve a file, and then make a second estimate once it has been
determined the scope of work necessary to produce the previously unquantified
contents of the file.

Id. at 4.

The process the City has elected to follow in response to request C293115 is exactly what
quoted language from Winterling approves. As such, we do not find that the City has denied, or
unduly delayed its response to, the request at issue as a result of using a two-step fee estimate
process.

We also do not find that the issuance of an initial $17 fee constitutes a “constructive
denial” of a records request. A constructive denial occurs if it appears that a fee is “so grossly
disproportionate to the work involved as to announce that the true purpose of the fee is to deny
access to the records.” Petition of Wright, MCDA PRO 16-29 (2016). We readily conclude that
$17 in this context does not reach that level.
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B. Constitutional Challenges

Petitioner further challenges the City’s decision to employ a two-step process, whether
lawful in the abstract or not, as to his records requests, specifically. The City acknowledges in its
response that it is treating petitioner differently from other requesters for non-police records. The
City states that its general practice is to waive fees for the first hour of its time in responding to
public records requests. However, due to the City’s experience with petitioner’s prior requests, it
has determined it will no longer do so in his case.

In support of its decision, the City relates that between July 1, 2022, and June 30, 2023,
petitioner submitted 632 public records requests to the City, which is almost twice the number of
the next most prolific individual requester. Of those requests more than 500 (80%) have been
closed for non-payment of estimated fees. This, the City argues, well justifies no longer doing
even initial legwork on petitioner’s requests on an uncompensated basis.

Petitioner has framed his challenge to the application of this process to him in terms of
the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution. As
we have previously determined, the district attorney’s limited statutory authority in public
records matters does not extend to reviewing constitutional challenges to a public body’s actions.
Petition of Shepherd, MDCA PRO 06-10 (2006) (so noting).

As such, any claim that petitioner has been singled out for disparate treatment without a
rational basis may not be adjudicated by this office.

ORDER

Accordingly, the petition is denied as to the claim of constructive denial and dismissed
for lack of jurisdiction as to the alleged constitutional violation.

Very truly yours,

MIKE SCHMIDT
District Attorney
Multnomah County, Oregon
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