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www.mcda.us 
 

 August 17, 2023 
via email only 

Nick Caleb 
nick@breachcollective.org 

Re: Petition of Nick Caleb requesting review of redactions and sanctions 

Dear Mr. Caleb:  

On July 24, 2023 you submitted a public records request to the City of Portland for 
“every text message stored in Smarsh dated after June 1, 2022 which contains the text string 
‘Krawczuk.’” On August 1, 2023, the City produced a responsive record, with a single redaction 
applied. On August 7, 2023 you appealed to this office challenging that redaction. On August 10, 
2023 the City released to you an unredacted copy of the record at issue. The challenge to the 
validity of the City’s claim of exemption is therefore moot. Clapper v. Oregon State Police, 228 
Or App 172, 178 (2009) (where plaintiff had received all the records he requested, his legal 
challenge was moot and dismissal the appropriate disposition). This office has likewise 
dismissed petitions as moot when similar circumstances arise in our sub-judicial proceedings. 
See, e.g., Petition of Jon Bial, MCDA PRO 22-10 (2022). 

In your email of August 10, 2023, you additionally asked this office to exercise our 
sanctioning authority under ORS 192.407 against the City for not initially releasing the 
unredacted copy of the phone record. A condition precedent for exercising authority under ORS 
192.407 is granting a petition finding undue delay. But, as noted above, consistent with the Court 
of Appeals’ decision in Clapper the proper disposition of this petition is dismissal. 

In any event, there is nothing improper about a public body’s lawyer reviewing all the 
facts and circumstances after receiving a legal challenge and determining that materials can be 
released without further litigation. To impose sanctions on a public body for voluntarily releasing 
materials upon review by legal staff in the context of an appeal would incentivize doubling-down 
on potentially weak legal positions and further delaying the provision of records to requestors.  

Accordingly, the petition is dismissed as moot as to the substantive claim and the request 
for sanctions is denied. 

Regards, 
  
MIKE SCHMIDT 
District Attorney 
Multnomah County, Oregon 
 
By:    
 Adam Gibbs 
 Sr. Deputy District Attorney 

Cc: Trevor Byrd, counsel for the City of Portland 


