MIKE SCHMIDT, District Attorney for Multnomah County

1200 SW First Ave, Suite 5200 e Portland, Oregon 97204 e 503 988-3162 ¢ FAX 503 988-3643
www.mcda.us

August 31, 2023
VIA EMAIL ONLY

Patrick Cashman
pcashman20@gmail.com

Trevor Byrd
Deputy City Attorney
trevor.byrd@portlandoregon.gov

Re: Petition of Patrick Cashman requesting relief from undue delay in responding to
a public records request

Dear Mr. Cashman and Mr. Byrd:

Petitioner, Patrick Cashman, has petitioned this office for an order finding that the City of
Portland has unduly delayed its response to one of his public records requests. Specifically, on
July 17, 2023, petitioner made a public records request to the City of Portland’s Office of
Management and Finance (OMF) for “all communications from (Sent TO and Sent bcc) Sara
Johnson in which the search terms ‘Cashman’ or ‘self defense’ occur from 5/30/2023 to
6/23/2023 regardless of recipient.”

The City assigned this request number C293111 and provided a standard automated
acknowledgement. On July 20, 2023, the City responded with a fee estimate and requested an
initial deposit of $184.07 to begin work. On August 4, 2023 petitioner paid that estimate. On
August 12, 2023 petitioner, unprompted by the City, made an additional payment of $184.06. On
August 27, 2023, having not received the requested records from the City, petitioner sought an
order from this office order compelling the City to complete its response to his request in a more
expedited fashion.

For the reason discussed below, we deny the petition.

DISCUSSION
A. Timeliness of response — ORS 192.329(5)

ORS 192.329(5) provides that,

As soon as reasonably possible but not later than 10 business days after the date
by which a public body is required to acknowledge receipt of the request under
ORS 192.324, a public body shall:

(a) Complete its response to the public records request; or
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(b) Provide a written statement that the public body is still processing the
request and a reasonable estimated date by which the public body expects
to complete its response based on the information currently available.

ORS 192.329(6) further provides,

The time periods established by ORS 192.324 and subsection (5) of this section
do not apply to a public body if compliance would be impracticable because:

(a) The staff or volunteers necessary to complete a response to the public
records request are unavailable;

(b) Compliance would demonstrably impede the public body’s ability to
perform other necessary services; or

(c) Of the volume of public records requests being simultaneously
processed by the public body.

In sum, ORS 192.329(5) requires a public body to complete its response to a records
request, or provide an estimate of when it will do so, within 15 business days of receipt of the
request unless one of the exceptions in ORS 192.329(6) applies.

If the timeline in ORS 192.329(5) does not apply, an agency is then bound to complete its
response to a public records request “as soon as practicable and without unreasonable delay.”
ORS 192.329(1). This is a fact-specific standard, but in its application we have previously found
that a delay of over a month did not constitute unreasonable delay. Petition of Sordyl, MCDA
PRO 16-24 (2016). The Attorney General has concluded that a delay of two months was likewise
insufficient to establish a denial. Petition of Kellington, Att’y General PRO (3/23/2009). The last
time this office found ORS 192.329(6)(c) to apply, we held that a delay of 21 business days was
not undue. Petition of Winterling, MCDA PRO 18-26 (2018). In this case, petitioner filed this
appeal between 18 and 20 business days after making his request.!

Counsel for the City has informed us that the delay in this case is the result of the volume
of records requests currently being processed by OMF. Counsel writes that OMF has averaged 9
public records requests a month over the last six months and, as such, has assigned one employee
to respond to public records requests, among other duties. However, over the last two months
OMF has received 100 public records requests, 92 of which are from petitioner.

We have previously held that a public body must devote sufficient resources to
processing public records requests to “respond to its routine flow of public records requests in a
timely manner.” Petition of Buchal, MCDA PRO 18-38 (2018); compare Petition of Monahan,
MCDA PRO 16-23 (2016) (agencies may not justify their delay by chronically understaffing
records responses). Unlike in Monahan, here we see no evidence that OMF has chronically

! The period of time between the issuance of the fee estimate on July 20, 2023 and its payment on August 4, 2023 is
not counted. ORS 192.329(3)(a). It is not clear if that range is inclusive or exclusive of the end dates. See ORS
192.329(3)(a) and ORS 174.120. However, whether the elapsed period is 18 or 20 business days does not alter the
outcome on these facts, so we do not need to resolve that issue in this order.
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understaffed its response. To the contrary, the present situation seems precisely what ORS
192.329(6)(c) was enacted to address: an unexpected surge in public records requests that
overwhelms a public body’s allocated resources.

A requestor may not flood a public body with requests (in this case literally 10 times its
ordinary number) and then obtain relief when the public body does not process every request
within the 15 business days ordinarily allotted by statute. To conclude otherwise would permit a
public records requester adverse to a particular public body to effectively engage in a denial-of-
service attack by commandeering its resources from other duties and programs to his exclusive
use. This is not to say that a public body may ignore any public records request; it clearly cannot.
However, as we wrote in Buchal,

It would not be reasonable for an agency to dedicate resources to maintain the
capacity to handle unusually large public records requests without at least some
delay. It must still handle them, of course, but to have the staffing in place to
address an unexpected spike in records requests resulting from a discrete event, or
the rare massive request, without some amount of delay would mean that most of
the time those personnel would be idle.

Although Buchal addressed an agency faced with one massive request from a particular
requestor, the reasoning expressed therein, and quoted above, applies equally to an unusual
influx of individually unremarkable requests.

For these reasons, we find the 15-business day timeline in ORS 192.329(5) inapplicable
to this request by operation of ORS 192.329(6)(c). Further, on these facts we do not find that a
delay of 20 business days in processing this request constitutes “unreasonable delay” as that term
is used in ORS 192.329(1).

ORDER

Accordingly, the petition is denied.

Very truly yours,

MIKE SCHMIDT
District Attorney
Multnomah County, Oregon
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