MIKE SCHMIDT, District Attorney for Multnomah County

1200 SW First Ave, Suite 5200 e Portland, Oregon 97204 e 503 988-3162 ® FAX 503 988-3643
www.mcda.us

April 10, 2023
VIA EMAIL ONLY

John Riddell
jkrconstruction@yahoo.com

Re: Petition of John Riddell seeking body camera footage and police officer names
from the Gresham Police Department

Dear Mr. Riddell:

On April 3, 2023 you made a public records request to the Gresham Police Department
(GPD) for the body worn camera recording and “officer names on report” in case number 23-
9177. The same day GPD denied your request, citing ORS 192.345(40), which conditionally
exempts body worn camera recordings from disclosure. You then petitioned this office for an
order compelling GPD to provide you with the requested records.

ORS 192.345(40) exempts from public disclosure “audio or video recordings, whether
digital or analog, resulting from a law enforcement officer’s operation of a video camera worn
upon the officer’s person that records the officer’s interactions with members of the public while
the officer is on duty.” This is a conditional exemption, which means that it applies only unless
the public interest requires otherwise.

In this case you state that you are seeking the footage as evidence in private litigation
under the citizen complaint procedures in ORS 153.058. As you state, this incident involved a
subject rear-ending your vehicle, a determination by police not to issue any traffic citations, and
your decision to pursue prosecution of certain traffic violations against the other party
personally.

As the Attorney General has held, records requests in furtherance of private litigation do
not involve a public interest for purposes of the public records law. Petition of DeMartino, Att’y
Gen. PRO (12/5/2016) (noting records relating to an individual’s court case was a private
interest, as opposed to a public interest). Although this case pertains to litigation under 153.058
as opposed to a civil tort claim, if the legislature had wanted to have body camera footage always
available to litigants in these proceedings it would have said so in either ORS 153.058 or ORS
192.345(40). In the absence of a clear indication of the legislature’s intent to the contrary, | do
not interpret the circumstance-specific public interest override in ORS 192.345 to extend to the
entire category private-party enforcement actions in ORS 153.058 on a per se basis.

As to the request for “names of the responding officers from Gresham Police” and
“officer names on [the] report,” GPD responds first that this is not a request for public records
and, second, that even if it were there is no police report relating to this incident so it would not
be the custodian of a responsive record. A public body is not required by the public records law
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to answer questions posed by members of the public. ATTORNEY GENERAL’S PUBLIC RECORDS
MANUAL (2019) at 7. And, as no police report was generated for the incident at issue, it cannot
produce the “officer names on [the] report.” Petition of Apanel, MCDA PRO 17-57 (2017) (“the
city has not denied a public records request in this case because the public records law does not
require agencies to produce records they do not possess”)

Accordingly, the petition is denied.

Regards,

MIKE SCHMIDT
District Attorney
Multnomah County, Oregon

By:
am Gibbs

Sr. Deputy District Attorney
Cc: Sherisa Davis-Larry, City of Gresham
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