MIKE SCHMIDT, District Attorney for Multnomah County

1200 SW First Ave, Suite 5200 e Portland, Oregon 97204 e 503 988-3162 ¢ FAX 503 988-3643
www.mcda.us

July 24, 2024
VIA EMAIL ONLY

Bradley Bondy
bradleybondy@gmail.com

Erik VVan Hagen
Director Legal Services — TriMet
VanhageE@trimet.org

Re: Petition of Bradley Bondy seeking transit system fare records for TriMet’s senior
leadership

Dear Mr. Bondy and Mr. Van Hagen:

Petitioner, Bradley Bondy, has petitioned this office pursuant to ORS 192.415 seeking an
order directing TriMet to provide him with the transit pass usage records for its board and
executive team. Specifically, petitioner asked for: “Record that shows how often Trimet board
members and executives have rode Trimet using their hop card in the last year.”* TriMet has
interpreted this as encompassing the records of use of the transit passes provided to its twelve
executives and seven members of its board. Based on that understanding, TriMet denied
petitioner’s public records request, citing ORS 192.345(38), which exempts individually
identifiable fare records from transit systems. Petitioner acknowledges this exemption, but
argues that the public interest nonetheless requires release.

For the reasons discussed below we grant the petition.

DISCUSSION
A. Transit System Fare Records — ORS 192.345(38)

ORS 192.345(38) conditionally exempts from disclosure under the public records law:

Personally identifiable information collected as part of an electronic fare
collection system of a mass transit system.

The section goes on to state, however, that this exemption “does not apply to public
records that have attributes of anonymity that are sufficient, or that are aggregated into groupings
that are broad enough, to ensure that persons cannot be identified by disclosure of the public
records.”

! TriMet has engaged with the substance of the request in its response to petitioner and this office, and indicates it
has responsive records, so we do not need to address the form or sufficiency of the underlying request.
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In its submission to this office TriMet acknowledges that a complete denial of this
request was likely not supported by law, and has proposed two methods of releasing the record in
a sufficiently anonymized fashion to satisfy the requirements of ORS 192.345(38)(b).

First, TriMet proposes releasing the total number of system “taps™ for the last year for the
19 board members and executives in an aggregate group. That is, a single number that represents
the total number of rides logged for the group of 19 individuals. If this office deems that
insufficient, TriMet then proposes releasing more granular information by sorting each of the
responsive individual’s rides into “bins” with a range of 50. That is, it would report how many of
the 19 individuals used the system 0-50 times last year, how many used it 51-100, etc. Both of
these proposals would render the data anonymized such that ORS 192.345(38)(a) would not
apply to exempt the information from disclosure.

Petitioner, on the other hand, argues for release of individual system use information on
the grounds that the exemption is overridden. Specifically, petitioner argues that the frequency
with which senior leadership of a transit agency ride the agency’s vehicles is of public interest.
Petitioner points to a similar records request and media coverage in Atlanta, Georgia, as evidence
of this.

TriMet disputes the general premise that, particularly for executives who lead non-direct
service divisions, there is any connection between their efficacy in their positions and frequency
of transit system use.

There are no attorney general or judicial opinions construing ORS 192.345(38), so | am
left to evaluate it in the first instance. All public records exemptions in ORS 192.345 apply
“unless the public interest requires disclosure in the particular instance.” The legislature elected
to establish the transit fare records exemption as a conditional exemption in ORS 192.345 rather
than as an unconditional exemption in ORS 192.355. This means the legislature believed there
were circumstances in which releasing individually identifying information would be proper.

If the public interest exemption does not apply to the executive leadership of a major
transit agency, it is difficult to envision a circumstance in which it would apply. The testimony in
support of HB 4086 (2014), which created this exemption, focused on the negative effects of
disclosing travel patterns of individuals. There was a particular, though by no means exclusive,
focus on the safety of domestic violence victims. These concerns are not implicated by the
present request.

TriMet alternatively argues that certain information contained in its fare database,
including rides taken to or from certain infrequently used transit stations and detailed timing
information on rides, might unreasonably invade the privacy of its leadership. That is also a
serious concern, but not one that is presented by the records request in this case. TriMet has not
established that the aggregate number of annual rides for a TriMet executive or board member,
without any additional geographic or temporal data, constitutes an unreasonable invasion of
privacy either for purposes of the public interest analysis under ORS 192.345 or the independent
assertion of exemption under ORS 192.355(2).
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ORDER

Accordingly, the petition is granted. TriMet shall promptly provide petitioner with
records responsive to his request for the 19 individuals identified in its submission to this office.

Very truly yours,

MIKE SCHMIDT
District Attorney
Multnomah County, Oregon

Notice to Public Agency

Pursuant to ORS 192.411(2), 192.415, and 192.431(3) your agency may become liable to pay
petitioner’s attorney’s fees in any court action arising from this public records petition
(regardless whether petitioner prevails on the merits of disclosure in court) if you do not comply
with this order and also fail to issue within seven days formal notice of your intent to initiate
court action to contest this order, or fail to file such court action within seven additional days
thereafter.
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