Nathan Vasquez, Multnomah County District Attorney

1200 SW 1st Avenue, Suite 5200, Portland, OR 97204-1193
P: (503) 988-3162 | F: (503) 988-3643 | www.mcda.us

March 16, 2025
via email only

Jon Bial

Deputy General Counsel
Oregon Public Broadcasting
jbial@opb.org

Krista Stearns

Assistant General Counsel
Portland State University
kristab@pdx.edu

Re: Petition of OPB challenging Portland State University’s response to a public
records request

Dear Mr. Bial and Ms. Stearns:

Oregon Public Broadcasting (OPB) reporter Tiffany Camhi submitted a public records
request to Portland State University (PSU) in October 2024 seeking ““all Portland State University
disciplinary files for Nathaniel Bergman.” This request was submitted via email to PSU’s
University Communications office. Communications forward the request to PSU’s public records
officer, who acknowledged receipt, and then denied the request on its face without confirming if
the relevant personnel file actually contained any responsive records. That is, the request sought
personnel records for a professor and personnel records for academic staff are “not public records”
under ORS 352.226.! See Petition of Wood, MCDA PRO 19-04 (2019).

OPB then petitioned this office for review. During the pendency of this petition two
developments of relevance occurred: 1) PSU confirmed that it had reviewed the relevant file and
did not possess any responsive records, and communicated as much to OPB and this office; 2)
OPB conceded that because its reporter’s initial request was not submitted in accordance with
PSU’s published public records procedure, it may not challenge the timeliness of PSU’s ultimate
response under ORS 192.407(1).

PSU asserts that this petition is now moot as there is no relief that this office has the
authority to order given the two developments above. OPB concedes that there is not compulsory
relief available to it, but argues that I should nonetheless opine on the propriety of PSU’s summary
denial of the request because such an opinion would be useful to it, PSU, and the public. OPB
posits that the district attorney may permissibly issue advisory opinions because, as a non-judicial
adjudicator, we are not bound by the doctrine of mootness.

! Given my ultimate disposition of this petition, I need not engage in this opinion with the potential interaction
between ORS 352.226(12)’s mandate that faculty personnel records are “not public records” and the necessary
responses to a public records request dictated by ORS 192.329. PSU also initially asserted that ORS 192.355(2)
potentially applied to any responsive records, an exemption that does not present the same tension.
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DISCUSSION

A. Mootness

“An appeal is moot when a court decision will no longer have a practical effect on the
rights of the parties.” Brownstone Homes Condo Association v. Brownstone Forest Heights, LLC,
358 Or 26, 30 (2015) (internal quotation omitted). The Supreme Court has consistently concluded
that it will not decide cases that have become moot. Couey v. Atkins, 357 Or 460, 510-15 (2015)
(reviewing cases). The court has varied as to whether the mootness rule is a constitutional
imperative or derives from more prudential considerations as applied to the judiciary. State v.
K.J.B., 362 Or 777, 785 (2018) (noting the divergent sources of authority, but likewise noting the
consistent definition as to when a case is moot.)

In the specific context of the public records law, where a public body has remedied a non-
compliance with the public records law between the time a petition is filed and an order issued this
office has consistently dismissed those petitions as moot. Clapper v. Oregon State Police, 228 Or
App 172, 178 (2009) (where records are produced prior to adjudication, dismissal of a court case
is proper), Petition of Jon Bial, MCDA PRO 22-10 (2022) (same result for district attorney
petitions).?

The district attorney and Attorney General do enjoy more freedom to provide advice
outside the confines of a particular case than a judicial officer. As identified by OPB, the
ATTORNEY GENERAL’S PUBLIC RECORDS AND MEETINGS MANUAL, a published manual of advice
to public bodies and the public at large, is precisely such advice. The Public Records Law
acknowledges the ability of this office and the Attorney General to advise separate from our
authority to issue orders. ORS 192.427 (“Nothing in this section shall preclude an elected official
from requesting advice from the Attorney General or a district attorney as to whether a public
record should be disclosed.”) This office has, on rare occasion, so advised local officials at their
request.’

This office follows the doctrine of mootness when adjudicating public records petitions not
because we are constitutionally compelled to do so, as would a court, but as a prudential matter.
Our role in the public records system is to provide a forum with low barriers to entry for records
requestors to vindicate their right to timely access to the records of public bodies. The district
attorney is not the public records police with a mandate to investigate and redress any deviation
from the requirement of the law. The aforementioned low barrier to entry, however, means we
must jealously guard our capacity to perform these duties.

2 In certain situations not applicable here, this office may retain sanctioning authority under ORS 192.407
notwithstanding a public body remedying prior error.

3 In the last 10 years we have done this twice, both involving the City of Portland: one, in 2018, in what was
originally submitted as petition 18-21 (though no order issued) and a second in 2020 relating to petition 20-30. In
both instances this office lacked jurisdiction under ORS 192.427, but at the joint request of the parties I provided
non-binding advice as to the legal issues involved. In neither case did we publish the advice as part of our body of
precedent (though each is a public record subject to disclosure upon request).
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This office’s public records appeal duties under ORS 192.422 are an unfunded mandate
from the legislature that has exploded in volume in recent years.* Given that reality, and the other
statutory duties placed on this office, if we are not required by ORS 192.422 to issue an order
granting or denying relief, declining to issue an advisory opinion is usually the correct answer. The
statutory timelines for disposition of public records orders are difficult to meet with a robust and
well-articulated opinion in the best of times. Applying the mootness doctrine allows us to focus
our efforts on those petitions where our order will make a difference to the rights or obligations of
the parties in that case.

In this case, all parties agree that no issue within the express mandate of the Oregon Public
Records law remains for me to decide. The only circumstances in which we have historically
provided advisory advised public officials under the public records law are when they have asked
for it. PSU has not requested this office’s advice or input on its past or future actions in this case.
In light of all the factors discussed above, I decline to evaluate the question presented for the
purpose of potentially instructing, admonishing, or censuring PSU for the manner in which it
processed the public records request underlying this petition.

ORDER

Accordingly, the petition is denied as moot.

Regards,

NATHAN VASQUEZ
District Attorney

Multnomah County, Orego
By: /I—\L

am Gibbs
General Counsel

25-06

41In 2015 this office handled 37 public records petitions. Between 2022 and 2024 we averaged 118 per year (with a
high of 173 in 2023).



