Nathan Vasquez, Multnomah County District Attorney

1200 SW 1st Avenue, Suite 5200, Portland, OR 97204-1193
P: (503) 988-3162 | F: (503) 988-3643 | www.mcda.us

April 27, 2025
via email only

Yahya Issalmou
yahyaissalmou@yahoo.com

Eric Van Hagen
Legal Services Director — TriMet
vanhagee@trimet.org

Re: Petition of Yahva Issalmou challenging TriMet’s decision to deny a public
records fee waiver request

Dear Mr. Issalmou and Mr. Van Hagen:

On December 11, 2024 petitioner, a TriMet employee, submitted a public records request
to TriMet. Over the next month communications between petitioner and TriMet refined the request
until it ultimately identified 13 categories of records relating to job postings and selection
processes for positions within TriMet for which petitioner had unsuccessfully applied. On January
21, 2025, TriMet provided petitioner a fee estimate of $684.62 to search for and provide the
requested records and denied his requested public interest fee waiver.

On April 17, 2025 petitioner submitted a petition to this office asserting that TriMet erred
in denying his request for a fee waiver and in failing to disclose “whether the requested records
exist, were maintained, or are being withheld.”! For the reasons discussed below, I deny the
petition.

DISCUSSION
A. Sufficiency of Response — ORS 192.329

Petitioner first asserts that TriMet refused to confirm whether certain of the requested
records ever existed or were maintained. Having reviewed the message history between the parties,
I do not find support for this claim. TriMet’s letter of January 21, 2025 indicates that they do not
have responsive records for items 5, 6, 11, and 13. A statement that a public body is not the present
custodian of a record is a permissible response to a public records request. ORS 192.329(2)(d). A
public body is not required by the public records law to answer questions about its records, that is
“did this record ever exist.”

As to the remaining nine items in the request, TriMet either resolved them by reference to
a different item (e.g. “Request #10(b) is addressed in Request #12”) or TriMet stated it would
search for responsive records upon receipt of prepayment of the fees at issue in the other claim in
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the present petition. TriMet’s response complied with ORS 192.329 by including a permissible
response under that statute for each portion of the records request.

B. Fee Waiver — ORS 192.324

Regarding fee waivers, ORS 192.324 provides that,

(4)(a) The public body may establish fees reasonably calculated to reimburse the
public body for the public body's actual cost of making public records available,
including costs for summarizing, compiling or tailoring the public records, either
in organization or media, to meet the request. [...]

(5) The custodian of a public record may furnish copies without charge or at a
substantially reduced fee if the custodian determines that the waiver or reduction of
fees is in the public interest because making the record available primarily benefits
the general public.

(6) A requester who believes that there has been an unreasonable denial of a fee
waiver or fee reduction may petition the Attorney General or the district attorney
in the same manner as a requester who petitions when inspection of a public record
is denied [...].

The district attorney’s role in evaluating the denial of a fee waiver is to assess the objective
reasonableness of a public body’s decision. Petition of Bial, MCDA PRO 24-33 (2024) at 5 (“the
legislature has granted public bodies discretion [in making fee waiver decisions], but their exercise
of that discretion must be reasonable.”) Here TriMet articulates two independent bases for denying
the fee waiver: petitioner’s interest in the records is personal, not public; and petitioner has failed
to demonstrate any ability to meaningfully disseminate any records he receives.

i.  Private interest vs. public interest

TriMet argues that because the records petitioner seeks relate directly to him, or internal
recruitments for which he applied, his interest in these records is personal and not in service of the
public. TriMet is correct that both this office and the Attorney General have consistently concluded
that a requestor seeking records pertaining to themselves will rarely, if ever, meet the public
interest standard. See, Petition of Shore, MCDA PRO 17-53 (2017) (request for video of an
altercation between the requestor and a TriMet bus driver was a “quintessential personal interest
request” not justifying a fee waiver.) See also, In Defense of Animals v. OHSU, 199 Or App 160,
188 (2005) (“A matter or action is commonly understood to be ‘in the public interest” when it
affects the community or society as a whole, in contrast to a concern or interest of a private
individual or entity;”) ATTORNEY GENERAL’S PUBLIC RECORDS MANUAL (2024) at 19 (“if a
requester seeks records relating to the requester, a mere allegation that the public body has treated
the individual oppressively, absent a broader public interest, does not satisfy the public interest
standard;”) Petition of Ash, MCDA PRO 24-05 (assertion that the public would be very interested
in alleged discriminatory actions by public body insufficient to justify fee waiver to the person
alleging that discrimination).

Petitioner’s argument about the public interest is indistinguishable from what this office
rejected in Ash: a generalized statement that the underlying issues (equity polices and transparency
at public bodies) are important topics in which the public would be interested despite the
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immediate factual relationship to the individual requestor. Against this backdrop I cannot say that
TriMet acted unreasonably in determining that the articulated interest was private and denying the
fee waiver.

ii.  Meaningful dissemination

Even if a request is in support of a public, rather than private, interest, a requestor still
needs to demonstrate some ability to meaningfully disseminate records to the public to support a
fee waiver. Petition of Zhu, MCDA PRO 25-04 (2025) (stated future intent to create a website to
publish data is insufficient to demonstrate intent to meaningfully disseminate). See also,
ATTORNEY GENERAL’S PUBLIC RECORDS AND MEETINGS MANUAL (2024) at 19. (citing Judicial
Watch, Inc. v. Rossotti, 329 F.3d 1309 (D.C. Cir. 2003)) (“Regardless of how interested the public
may be in the matter the requested records relate to, if the requester fails to demonstrate the ability
to meaningfully disseminate the information, disclosure will not primarily benefit the public.”)

TriMet’s conclusion that petitioner failed to demonstrate the means or ability to
meaningfully disseminate any records he received was objectively reasonable, and provides an
independently sufficient basis for TriMet to have denied the requested fee waiver.

ORDER

Accordingly, the petition is denied.

Regards,

NATHAN VASQUEZ
District Attorney

Multnomah County, Oregon

dam Gibbs
General Counsel

25-24



