Nathan Vasquez, Multnomah County District Attorney

1200 SW 1st Avenue, Suite 5200, Portland, OR 97204-1193
P: (503) 988-3162 | F: (503) 988-3643 | www.mcda.us

May 9, 2025
via email only

Thomas Jones
American Accountability Foundation
records@americanaccountabilityfoundation.com

D. Raghav Shan
Legal Counsel — OHSU
shanmuga@ohsu.edu

Re: Petition of the American Accountability Foundation challenging the sufficiency
of Oregon Health & Science University’s response to a public records request

Dear Mr. Jones and Mr. Shan:

On April 10, 2025, petitioner, on behalf of the American Accountability Foundation
(AAF), submitted a public records request to Oregon Health & Science University (OHSU) for, in
relevant part:

e all documents that describe the “surgical regret/reversal pathway.”

e Records (such as billing records) showing all “reversal surgeries” including the diagnostic
code, procedure code, claims codes and patient age (in bands of either <18 years of age, 18
— 64, or >64 years of age)

Subsequent communications between petitioner and OHSU set the timeframe of this
request to January 1, 2022 to present. On April 29, 2025, OHSU responded with a link to a 2023
academic article entitled “Regret after Gender-Affirming Surgery: A Multidisciplinary Approach
to a Multifaceted Patient Experience” and a statement that OHSU “has no further responsive
records.”

On April 30, 2025 the AAF submitted this petition challenging the sufficiency of OHSU’s
response. Specifically, petitioner argues that OHSU ignored the “billing records” portion of the
request and states that it “seems very unlikely that [the linked article] is the only document
describing a complex and controversial medical procedure.”

As to the first complaint, OHSU has confirmed to this office that the “no further responsive
records” response applied to both portions of the request. As to the second, the improbability of
not having additional records, this is a factual dispute between OHSU’s assertion and petitioner’s
speculation. OHSU’s claim that there are no billing, or similar, records showing “reversal



Page 2

May 9, 2025

Petition of the American Accountability Foundation

surgeries” from January 1, 2022 to present may be surprising to petitioner, but is not entirely
implausible given the low reported rate of occurrence. !

Consistent with our prior decisions such a dispute cannot be resolved in the absence of a
factual record, and ORS chapter 192 gives neither petitioner nor this office the investigative tools
to develop such a record for consideration. Petition of Wisnewski, MCDA PRO 25-07 (2025) (“a
challenge to the thoroughness of a public body’s search for records is not within the authority
delegated to this office by the legislature”); Petition of PRADA, MCDA PRO 23-134 (2023) (“this
office has consistently held that the legislature has not granted us the authority to entertain factual
challenges to a public body’s assertion that it does not possess a record responsive to a public
records request.”) Petition of Sordyl, MCDA PRO 16-31 (2016) (““As to the assertion that no
records in addition to this exist, we have repeatedly held that we are not legally or practically
empowered to evaluate such a claim.”)

The district attorney cannot order a public body to produce records that do not exist; a
public body cannot as a matter of logic affirmatively prove the non-existence of records; and
petitioner has no practical ability at this stage of litigation to offer more than speculation to rebut
OHSU’s statement that it does not possess what he seeks. On the factual record available to me I
cannot find that OHSU has denied this public records request.

ORDER

Accordingly, the petition is denied.

Regards,

NATHAN VASQUEZ
District Attorney

General Counsel
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! The article provided by OHSU to petitioner explains that between January 1, 2016 and July 31, 2021 only six out
of 2,863 gender-affirming surgical procedures, or 0.3%, resulted in reversals. “Regret after Gender-Affirming
Surgery: A Multidisciplinary Approach to a Mutlifaceted Patient Experience,” Plastic and Reconstructive Surgery
152(1):p 206-214, July 2023
(https://journals.lww.com/plasreconsurg/fulltext/2023/07000/regret after gender affirming_surgery a.41.aspx)




