Nathan Vasquez, Multnomah County District Attorney

1200 SW 1st Avenue, Suite 5200, Portland, OR 97204-1193
P: (503) 988-3162 | F: (503) 988-3643 | www.mcda.us

July 17,2025

via email only

Terrell Garrett
GreenWay Recycling
terrell@greenway.net

Alisha Kormondy

Associate General Counsel

Port of Portland
alisha.kormondy@portofportland.com

Re: Petition of Terrell Garrett seeking documentation relating to certain construction
recycling reports from the Port of Portland

Dear Mr. Garrett, Ms. Kormondy,

On March 20, 2025, Terrell Garrett, CEO of GreenWay Recycling, made a public records
request of the Port of Portland (“the Port”) for “[a]ll 2024 construction recycling reports submitted
by waste haulers and contractors on the terminal project. No information from runway or other
projects is requested. Specifically but not limited to those reports submitted by COR/CORE and
Northstar.” The Port provided the reports submitted by its contractor, Hoffman-Skanska
(“Hoffman”), which spurred a follow-up request for additional backup documentation for those
reports. The Port responded that it did not have any of the requested backup materials for 2024.

Petitioner then sought review by this office pursuant to ORS 192.422 and asks that we
order the Port to obtain the backup documentation and produce it to him. For the reasons discussed
below I conclude that the requested records are not “public records” and accordingly deny the
petition.

DISCUSSION

A. Records Custodian

A public body is obligated by the Oregon Public Records Law to produce any non-exempt
public records in its custody for inspection upon request. ORS 192.314(1). A public record is any
writing related to the conduct of the public’s business that is “prepared, owned, used or retained
by” a public body. ORS 192.311(5)(a).

In this case the records are in the physical custody of Hoffman, a point petitioner does not
appear to dispute. The question then is whether or not the Port is in constructive or legal custody
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of the records as a result of its contract with Hoffman. Hoffman is required by the contract to
produce these records to the Port upon the conclusion of the contract in 2026."

Petitioner posits that, despite Hoffman not being contractually required to provide the
materials he seeks to the Port prior to conclusion of the contract, that these records are nonetheless
in the Port’s control because Hoffman would likely give them to the Port earlier if requested. The
Port responds that, to the extent the requested backup documentation exists, it is not prepared by,
used by, or retained by the Port. Nor, argues the Port, is it the “owner” of those records as the
contract does not designate it as such. A right of inspection, which the parties agree the contract
separately provides for, is not in the Port’s view, a right of control.

The documents sought are prepared, presently used, and retained by Hoffman and/or its
subcontractors; a point petitioner does not appear to contest. Consequently, the issue is whether
the Port can be said to “own” the records as a matter of law.

This office has not previously addressed the status of records in the possession of a
government contractor, but the Attorney General has done so on multiple occasions. The answer
depends on the particular language of the relevant contract. Where a contract specifies that
particular documents are the property of the public body, the public body is deemed to own them,
even if they are not in the public body’s physical control. See, Petition of Smith, Att’y Gen. PRO

! The “Submittals” section of the relevant contract provides:
A. Initial Pre-Construction Estimate

1. Before site work begins, submit a complete site waste recycling form for work performed
on this project.
Use the form attached at the end of this section.

3. The initial form submitted shall identify the types of construction or demolition materials
that are expected to be recycled, salvaged, or disposed of over the duration of the work and
the destination of the material.

B. Monthly reports: Submit updated site waste recycling forms on a monthly basis. The updates
shall include the actual amounts of construction and demolition materials recycled, salvaged,
or disposed of during the previously period.

1. Report quantities of materials in tons, based on weight slips, bills of lading, etc. If actual
quantity of material is unknown, provide an estimate, calculated to the nearest 0.5 ton.
2. Use the form attached at the end of this section.

C. Closeout Project Summary: Prior to contract closeout, submit a final site waste recycling form
that records the total amount of construction or demolition materials recycled, salvaged, or
disposed of during the duration of the project. Use the form attached at the end of this section.
Attach the following information to the form:

1. Summary statement identifying and explaining any discrepancies between the amounts
originally estimated and the actual amounts.
2. Copies of receipts, weight slips, bills of lading, etc. for all materials.



Page 3
July 17,2025
Petition of Terrell Garrett

(Dec. 11, 1992). On the other hand, where the contract provides only a right of inspection, that
does not establish ownership.

We do not believe, however, that a right of inspection of this kind amounts to
“ownership” of the covered records under ORS 192.410(4).2! “Own” is defined as
“to have or hold as property or appurtenance : have a rightful title to, whether legal
or natural : possess.” The word does not encompass the mere right of access.

Petition of Har, Att’y Gen. PRO (Mar. 23, 2005) at 4.

I concur with the Attorney General that a right of inspection is not ownership under ORS
192.311(5)(a). That the Port might be able to obtain copies of these records if it asked does not
mean that it owns them for purpose of analyzing whether or not they are within the scope of the
statute. Because the underlying documentation for Hoffman’s 2024 construction recycling reports
have not been prepared, owned, used, or retained by the Port to date they are not public records at
this time.

ORDER

Accordingly, the petition is denied.
Regards,

NATHAN VASQUEZ
District Attorney

Multnomah County, Oregon
B %/

dam Gibbs
General Counsel

25-40

2 Legislative counsel renumbered ORS 192.410 to ORS 192.311 in 2017.



