MIKE SCHMIDT, District Attorney for Multnomah County

1200 SW First Ave, Suite 5200 e Portland, Oregon 97204 e 503 988-3162 ¢ FAX 503 988-3643
www.mcda.us

November 21, 2023
via email only

Erika Hamilton
erika0887@gmail.com

Re: Petition of Erika Hamilton relating to a public records request submitted to
the City of Portland

Dear Ms. Hamilton:

On November 15, 2023 you submitted a petition to this office challenging the City of
Portland’s response to a public records request. On November 3, 2023 you had submitted a
request via the City’s online records request portal for “any public records that demonstrate how
the city has interpreted the term “‘gable’ or the phrase ‘within the gable’ over the past three years.
This includes, but is not limited to, permit decisions that address this interpretation.” The City
responded on November 13, 2023, by pointing you to the definition of “gable” in the Oregon
Residential Specialty Code and closing your request. After you responded that this did not satisfy
the terms of your request the City stated that it viewed your request as a “question” and not a
“public records request” as those terms are understood in the public records law and that, as
such, it was not obligated to respond further. This petition followed.

In previous orders the district attorney has set out a framework for analyzing the
distinction between a question and a request for specific records:

The Public Records law does not require public bodies to answer questions about
their operations or perform subjective analysis of their records. The Attorney
General has stated on multiple occasions that a public body is not required to
perform legal research and analysis in order to respond to a request. See Petition
of Kane, Att’y Gen. PRO (2/23/2006) (a request for all documents pertaining to
whether or not certain revenue streams may lawfully be used for certain purposes,
“requires the exercise of legal judgment and thus would require us to engage in
legal analysis not required by the Public Records Law”) and Petition of Andrade,
Att’y Gen PRO (5/26/2005) (same). This office has concluded that the touchstone
for whether a “request” is really a “question” is whether subjective analysis by the
public body is necessary to respond to the request. Petition of Kessler, MCDA
PRO 21-40 (2021) (“The commonality in Merrick [MCDA PRO 16-05 (2016)],
Kessler, Kane, and Andrade is that each asked the public body to engage in
subjective analysis, either of its own records or of the law, in order to provide a
response”)

Petition of Strachan, MCDA PRO 23-157 (2023). See also, Petition of Merrick, 18-37 (2018)
(finding the medical examiner was not required to analyze death records to determine which
were “associated with” a particular address).
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As in the Attorney General’s decision in Andrade and this office’s decision in Strachan
fulfilling your request for “any public records that demonstrate how the city has interpreted the
term ‘gable or the phrase ‘within the gable’” would require the city to subjectively analyze the
records in its possession to determine whether or not any record meets those criteria. This office
wrote in Petition of Merrick, MCDA PRO 16-05 (2016), that “a person does not alter the
essential nature of a question by framing it in terms of public records.”

Contrast this with a hypothetical reframing of the request for “any permitting decisions
from the last three years containing the word ‘gable.”” The later formulation provides a criterion
that can objectively categorize a particular record as responsive or non-responsive. The former,
even if limited to permitting decisions, would require an analysis of each decision mentioning a
gable to determine if it “interpreted” the word or merely mentioned it incidentally to resolving a
different issue.

Applying the guidance from the district attorney’s prior orders, the November 3, 2023
request in this case is a “question” to which the public records law does not require a response.

ORDER

Accordingly, the petition is denied.

Regards,

MIKE SCHMIDT
District Attorney
Multnomah County, Oregon

By:A{(/G/ib/bs%/

Sr. Deputy District Attorney

Cc: Trevor Byrd, City of Portland
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